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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Juan Jose Diaz-Diaz contests a 16-1|evel sent enci ng
enhancenent . Pursuant to a guilty plea, he was convicted for
illegal presence inthe United States in Septenber 2000, follow ng
deportation after having been convicted of an aggravated fel ony.
See 8 U S.C. 8§ 1326(a) and (b)(2). The enhancenent, not objected
to at sentencing in 2002, was under the then-in-effect 2001 version
of Sentencing Guidelines 8§ 2L1.2(b)(1)(A)(iii)(enhancenent for “a
firearns offense”). Primarily at issue is whether, in applying
that version, the district court commtted a plain error violation
of the Ex Post Facto Cause, U S. Const. art. |, 8§ 10, cl. 1.
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Diaz, a citizen of Honduras, was convicted in Texas state
court in 1997 for possession of a prohibited weapon —a short-
barrel firearm —in violation of Tex. PENaL CoDE § 46.05. Diaz was
deported in 1998.

I n Septenber 2000, the I NS di scovered Diaz in a Texas jail; he
had been arrested for forgery of a governnent instrunent. D az had
not received permssiontoreturntothe United States. 1|n Cctober
2001, Diaz was charged with being illegally present in the United
St at es. See 8 U S.C § 1326(a) and (b)(2). That Novenber, he
pl eaded guilty to the charge.

In April 2002, the district court, applying the then-in-effect
2001 version of the guidelines, determ ned, pursuant to Quidelines
§ 2L1.2(b)(1)(A)(iii), that Diaz’ base offense level should be
i ncreased by 16 because of his prior conviction for “a firearns
offense”. Diaz did not object to the enhancenent. Follow ng an
accept ance of responsibility reduction, the guidelines range was 57
to 71 nonths. D az was sentenced, inter alia, to a 57-nonth prison
term

1.

Di az contends: (1) the enhancenent viol ated the Ex Post Facto

Cl ause; and (2) the “felony” and “aggravated fel ony” provisions of

8 US. C 8§ 1326(b)(1) and (2) are unconstitutional. For the first



i ssue, there was no plain error; the second is presented only to
preserve it for possible Suprene Court review
A

“A sentencing court nust apply the version of the sentencing
guidelines effective at the tinme of sentencing unless application
of that version would violate the Ex Post Facto Clause of the
Constitution.” United States v. Kimer, 167 F.3d 889, 893 (5th
Cir. 1999). Such a violation occurs when application of a current
guideline “results in a nore onerous penalty” than would
application of a guideline in effect at the tine of the offense.
| d. Accordingly, in claimng an ex post facto violation, D az
mai nt ai ns he shoul d have been sentenced under the 2000, rather than
t he 2001, version of the guidelines, based on his claimthat, under
the fornmer, he would not have been subject to the enhancenent.

The Presentence Investigation Report (PSR), using the 2001
ver si on, r econmended t he enhancenent pur suant to 8
2L1.2(b) (1) (A (ii1) ("a firearns offense”). The PSR based this
recommendation on the follow ng: “The prohibited firearmpossessed
by [Di az] was a short barreled shotgun and is the type described in
26 U.S.C. 8§ 5845(a)”. (Enmphasi s added.) (The “described in”
| anguage is discussed infra in part [I1I.A 2., concerning an
al ternate basis urged by the Governnent for there being no ex post

facto violation.)



During sentencing, Diaz’ attorney did not object to the
enhancenent. To the contrary, he agreed that Diaz’ prior firearns
conviction “certainly is a 16-level enhancenent wth the
categorical approach [used by the 2001 version for ‘a firearns
offense’]. All firearmoffenders ... automatically [receive a] 16-
| evel enhancenent”.

As Di az concedes on appeal, because he failed to object to the
enhancenent, including failing to raise in district court the ex
post facto claim belatedly presented now, his claimis reviewd
only for plain error. E. g., United States v. Calverley, 37 F.3d
160, 162 (5th Gr. 1994) (en banc), cert. denied, 513 U S 1196
(1995). Under this standard, we will reverse a district court’s
decision only if there was a “clear” or “obvious” error that
af fected a defendant’s substantial rights. E. g., United States v.
d ano, 507 U. S. 725, 732-34 (1993). Even then, we have discretion;
generally, we will reverse only if the error “seriously affects the
fairness, integrity, or public reputation of judicial proceedings”.

ld. at 732 (citations omtted).

For the 2001 version of 8 2L1.2 in effect at the time of
sentencing, Diaz is subject to the enhancenent. Therefore, our ex
post facto anal ysis keys on whet her D az woul d have been subject to
t he sane enhancenent under the 2000 version, which was in effect at

the time of his offense.



The applicable guideline wunder the 2001 version is 8§
2L1.2(b) (1) (A (iii1) (enhancenent for “a firearns of fense”). Under
the 2000 version, the applicable guideline is §8 2L1.2(b)(1)(A; a
16-1 evel enhancenent was appropriate when the prior conviction was
an “aggravated felony”, as defined in 8 US C § 1101(a)(43)
US S G 8§82L1.2, cnt. n.1 (2000). The Governnment maintains short -
barrel firearm possession qualifies as such an “aggravated fel ony”
in either of two ways under 8 U S.C. § 1101(a)(43): (1) wunder
subsection (F), as a “crinme of violence”; and (2) under subsection
(BE)(iii), as an offense “described in” 26 U S.C. § 5861

O course, because Diaz did not object to the enhancenent
under the 2001 version discussed in the PSR, the district court did
not conduct the ex post facto anal ysis in which we nust now engage,
i ncludi ng whether Diaz would have received the sane enhancenent
under the 2000 version. Restated, Diaz’ failure to object obviated
the district court’s engaging in an analysis of the 2000 versi on;
that version was never nentioned to it. The question, for our
extrenely narrow plain error analysis, is whether the district
court commtted, inter alia, a “clear” or “obvious” error in
appl ying the 2001 gui deli nes.

Concomtantly, the Governnent was call ed upon, for the first
time on appeal, to present bases for upholding that application,
including denonstrating Diaz would have received the sane

enhancenent under the 2000 version. |In so doing, it referenced,



inter alia, subsection (E)(iii) of 8 US C § 1101(a)(43), as
i ncor porated by the 2000 version. Post oral argunent, the parties
were permtted to submt supplenental briefs on that subsection

As di scussed infra, that subsection is the basis for there being no

plain error.

One basis for a 16-level enhancenent for an “aggravated
felony” pursuant to the 2000 version of 8§ 2L1.2(b)(1)(A) 1is
subsection (F) of the incorporated 8 U S. C 8§ 1101(a)(43): “a
crime of violence (as defined in [18 U S.C. 8 16 ...) for which
the termof inprisonnent [is] at |east one year”. The Governnent
clainms Diaz’ firearm conviction was such a “crinme of violence’
under 8§ 16(b) (“any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force agai nst the
person or property of another may be used in the course of
commtting the offense” (enphasis added)).

United States v. Chapa-Garza, 243 F.3d 921 (5th Cr. 2001),

established the franmework for determ ning whether an offense is a

8 16(b) “crinme of violence”. First, a categorical approach is
enpl oyed —“whet her a particul ar defined offense, in the abstract,
is a crime of violence under ... 8 16(b)”. 1d. at 924. Second,
the offense, “in the abstract”, nust present “the substantial
i kelihood that the offender wll intentionally enploy force



agai nst the person or property of another in order to effectuate
the comm ssion of the offense”. Id. at 927 (enphasis added).
Pursuant to the Chapa-Garza framework, United States v.
Her nandez- Neave, 291 F. 3d 296, 299 (5th Gr. 2001), held the Texas
of fense of unlawfully carrying a firearm on prem ses licensed to
sel |l al coholic beverages, Tex. PENaL CooE § 46.02, was not a 8§ 16(Db)

crime of violence:

In the case of unlawfully carrying a firearm
onto premses licensed for the sale of
al coholic beverages, physical force against
the person or property of another need not be
used to conplete the crine. The crinme is
conpl eted by sinply stepping over a threshold
whil e carrying such a weapon.
(Enphasi s added.)

Simlarly, the Texas statute under which Diaz was convicted
requi res only that a defendant “know ngly possess[], manufacture[],
transport[], repair[], or sell[] ... a short-barrel firearni. TEX
PENAL CoDE § 46.05. As in Hernandez- Neave, “physical force agai nst
the person or property of another need not be used to conplete
[that] crine”. 291 F.3d at 299. Instead, it is conplete upon
inter alia, nmere know ng possession of the weapon.

Nevert hel ess, the CGovernnent relies upon United States v.
Ri vas- Pal aci os, 244 F.3d 396, 398 (5th Gr. 2001), which held
possession of a sawed-off shotgun was a 8 16(b) “crine of
vi ol ence”. Rivas-Pal aci os, rendered only eight days after Chapa-

Garza, failed to apply its framework. |In this regard, Hernandez-

7



Neave noted: “[T]o the extent that Rivas-Palacios conflicts with
our holding ... it also conflicts with Chapa-Garza. When pane
opi ni ons appear to conflict, we are bound to follow the earlier
opi ni on”. 291 F.3d at 300 (internal quotations omtted).
Consequently, Rivas-Palacios does not preclude our holding that
possession of a short-barrel firearmis not a 8 16(b) “crine of
vi ol ence”.
2.

Anot her basis for a 16-1evel enhancenent for an “aggravated

felony” pursuant to the 2000 version of 8§ 2L1.2(b)(1)(A) 1is

subsection (E)(iii) of the incorporated 8 U.S.C. § 1101(a)(43): an

“of fense described in ... [26 US.C. 8 5861 ... (relating to
firearns offenses)”. Section 5861(d) provides: “I't shall be
unl awful for any person ... to receive or possess a firearm which

is not registered to himin the National Firearns Registration and

Transfer Record”. A “firearnf is defined as, inter alia, a
shotgun having a barrel ... less than 18 inches in length”. 26
U.S.C. § 5845(a)(1).

In this regard, the unobjected-to PSR stated: “The prohibited
firearmpossessed by [ D az] was a short-barrel ed shotgun and is the
type described in 26 U S.C. 8§ 5845(a)”, cited here in the precedi ng
paragraph. (Enphasis added.) Section 5845(a) was referenced in
t he PSR because, for subsection (A)(iii) of the 2001 version of 8§

2L1.2(b)(1), the operative “a firearns offense” is defined, in



part, as: “An offense under federal, state, or local |aw that
prohi bits the possession of a firearm described in 26 US. C 8§
5845(a)”. Cm. 1(B)(v)(ll) (enphasis added).

Simlarly, Tex. PenaL CobE 8§ 46.05(a)(3) prohibits know ng

possession of a short-barrel firearm defined as, inter alia, “a
shotgun with a barrel length |less than 18 inches”. Tex. PenaL CoDE
8 46.01(10). It is a defense to a violation of 8 46.05 that the

“possessi on was pursuant to registration pursuant to the Nati onal
Firearms Act [28 U S C 8§ 5801 et seq.]”. TeEX. PenaL CoDE 8
46.05(c). (There is nothing in the record concerning whether D az
raised this defense against his 1997 conviction under the Texas
statute.)

Accordingly, 26 U . S.C. § 5861 is al nost identical to TEX. PENAL
Cooe § 46. 05. Each proscribes possession of the sane type of
firearm Each concerns possession of short-barrel firearns and
regi stration vel non under the National Firearns Act; registration
is a defense under Texas law, while non-registration is an el enent
of the federal offense. (Al'so, the Texas statute incorporates
ot her defenses to prosecution, not present in the federal statute.
TeEX. PeENAL CopE 8§ 46.05(b)(conduct incidental to performance of
governnental duty) and (d)(dealing in collectibles).)

Despite subsection (E)(iii)’s classification of “offense[s]
described in [26 U S.C. 8] 5861" as “aggravated felonies”, Diaz

contends state statutes simlar to § 5861 should not be construed



as such felonies because Congress specifically cited a federa
statute (8 5861) instead of using a nore generic term D az offers
no authority for this proposition. Moreover, subsection (E)(iii)
encapsul ates any offense that is sufficiently simlar to § 5861 as
to be “described” therein.

Diaz maintains United States v. Villanueva-Gaxiola, 119 F.
Supp. 2d 1185 (D. Kan. 2000), offers a basis for holding 8§ 46.05 is
not “an of fense described in” 8 5861. Vill anueva-Gaxiola held the
California offense of wunlawful possession of a short-barreled
shot gun was not an offense “described in” § 5861. 119 F. Supp.2d
at 1188. The California statute neither included non-registration
as an elenent of the offense nor allowed a registration defense.
Vi | | anueva- Gaxi ol a’s hol ding was prem sed on its concl udi ng that

t he essence of the state and federal statutes
are not the sane. 26 U.S.C. 8§ 5861 hinges on
the fact that a person has not registered his
short-barreled shotgun, not on the fact
that a person sinply possesses a short-
barrel ed shotgun. One could thus conply with
the [federal] statute by registering his or
her short-barrel ed shotgun ... but could stil
violate [the] California [statute] by sinply

possessi ng the short-barrel ed shot gun (whet her
regi stered or not).

ld. at 1189.

Unlike the California statute, Tex. PENaL CooE § 46. 05 does not
differ fromthe federal statute in any neani ngful way. The Texas
statute does i ncorporate national registration as a defense. Al ong

this line, D az contends that, because registrationis a defense to
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t he Texas statute, rather than an el enent of the offense, the Texas
statute is not “described in” § 5861. He mmintains that, because
a defendant is obligated to produce evidence with regard to
registration, a defendant nmay be convicted of the Texas offense
while still conplying, through federal registration, with 8§ 5861
Therefore, according to Diaz, a conviction under the Texas statute
does not “hinge” on a defendant’s registration vel non. ld. at
1189.

Had the district court at | east been call ed upon at sentencing
to consider the question at hand, it certainly would not have been
a “clear” or “obvious” error for it to conclude that the Texas
of fense was “described in” § 5861. In the light of subsection
(BE)(iii) of 8 U.S.C. 8 1101(a)(43), as used in the 2000 versi on, we
concl ude that application of the 2001, instead of the 2000, version
was not plain error. Restated, concerning an ex post facto
violation vel non, there was no plain error.

B

In contending 8 U S C § 1326(b)(1) and (2) are
unconstitutional in the [ight of Apprendi v. New Jersey, 530 U S.
466 (2000), Diaz concedes this issue is foreclosed by A nendarez-
Torres v. United States, 523 U.S. 224 (1998). He raises it only to

preserve it for possible Suprene Court review.
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For the foregoing reasons, the judgnent is

AFF| RMED.
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