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PER CURI AM

Plaintiffs-Appellants Frank and Janice Smth appeal the
district court’s order granting the Defendant-Appellee United
States’s notion for sunmmary judgnent and denying their notion for
summary judgnent. W affirmin part, reverse in part, and
remand.

| .  FACTUAL AND PROCEDURAL HI STORY
A Fact s

This case centers on whether Frank and Janice Smth (“the

United States District Judge Sarah S. Vance of the
Eastern District of Louisiana, sitting by designation.
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Smths”) are subject to penalties and interest due to their
under paynment of inconme taxes for tax years 1983 and 1984. The
parties agree on the follow ng facts.

The Smiths were limted partners in Barrister Equi pnment
Associ ates Series 166 (“Barrister 166”), a publishing business.
Barrister 166 was one of 124 simlar Barrister partnerships. 1In
1983 and 1984, Barrister 166 reported ordinary |osses. For 1983
and 1984, the Smths clained a portion of the Barrister 166
| osses and a portion of Barrister 166’s bases in property to
receive a tax credit.?

The I nternal Revenue Service (“IRS’) began investigating the
Barrister partnerships. Though the statute of Iimtations for
assessing 1983 and 1984 taxes ran in 1987 and 1988, a Barrister
166 representative agreed to extend the statutes of limtations.
In 1989, the IRS sent a “Notice of Final Partnership
Adm ni strative Adjustnent,” informng Barrister 166 that it was
disallowing its partnership | osses and bases in property subject
to investnent tax credit (“ITC') for 1983 and 1984.

Several partners in the Barrister partnerships, including
Barrister 166, filed petitions in United States Tax Court to

contest the disallowances. The Smths were parties to the

2 The Smths’ clainmed shares of the ordinary | osses were
$20, 955 and $27,108 and their clainmed shares of the bases were
$465, 005 and $174, 615, for 1983 and 1984, respectively.
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Barrister 166 Tax Court proceedings.® The Barrister 115 case was
tried as a test case. In 1995, the Tax Court ruled that the IRS
correctly disallowed Barrister 115 s 1983 and 1984 | osses and
bases in investnent tax credit property. This decision was not
appeal ed. The Tax Court then entered agreed decisions in the
other Barrister cases, including Barrister 166, disallow ng al
| osses and bases in property subject to the |ITC

On February 22, 1996, the IRS sent the Smths a letter
indicating the tax, penalties, and interest due as a result of
the Tax Court’s decision. The letter indicated that the I RS used
the increased rate of interest provided for in 26 U S. C
§ 6621(c)* for substantial underpaynents attributable to tax-
notivated transactions. As for the anount of penalties due, the
letter stated:

Pl ease note that there are two penalty reports encl osed

reflecting both the Governnent’s settlenent position

and litigating position being proposed for all

Barrister investors. W ask that you sign the penalty

report for the settlenent position as this woul d

provi de both you and the Governnent with a fair nmethod

of resolving this matter. |If you choose not to

[accept] the settlenent position or if we do not hear

fromyou within 30 days fromthe date of this letter,
we wll have no alternative other than to i ssue a

3 These proceedi ngs took place pursuant to the Tax Equity
and Fiscal Responsibility Act (“TEFRA’), Pub. L. No. 97-248, 96
Stat. 324 (1982), which allows |itigation at the partnership
(rather than individual) level. See Al exander v. United States,
44 F. 3d 328, 330 (5th G r. 1995) (explaining TEFRA s distinction
bet ween partnershi p and nonpartnership itens).

4 We use the 1984 version of the United States Code
because the 1983 and 1984 tax years are at issue in this case.
All citations to a specific section are to Title 26 of the United
States Code unl ess ot herw se stat ed.
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Statutory Notice of Deficiency to you asserting the
Governnent’s litigating position.®

The settlenent and litigation penalty anmounts were set forth
on four Fornms 870, which are titled “Waiver of Restrictions on
Assessnent and Col | ection of Deficiency in Tax and Acceptance of

Overassessnent.” Form 870 states:

| consent to the i medi ate assessnent and col | ecti on of
any deficiencies (increases in tax and penalties) and
accept any overassessnent (decrease in tax and
penal ti es) shown above, plus any interest provided by
law. | understand that by signing this waiver, | wll
not be able to contest these years in the United States
Tax Court, unless additional deficiencies are

determ ned for these years.

The RS s instruction acconpanyi ng Form 870 st ates:

Your consent will not prevent you fromfiling a claim
for refund (after you have paid the tax) if you |later
believe you are so entitled. It wll not prevent us

fromlater determning, if necessary, that you owe
additional tax; nor extend the tinme provided by |aw for
ei t her action.

If you later file a claimand the Service disallows it,
you may file suit for refund in a district court or in
the United States Cains Court, but you may not file a
petition with the United States Tax Court.?®

The Smiths signed the two “settlenent position” fornms and

5 The “settlement position” formlisted 26 U S.C. § 6659
val uation penalties of $3,720 and $1,397 for 1983 and 1984,
respectively. The “litigation position” formlisted § 6653(a)(1)
negli gence penalties of $2,384 and $1,376 for 1983 and 1984;
8§ 6653(a)(2) negligence penalties in anounts to be determ ned,
and § 6661 substantial understatenent penalties of $11,920 and
$6,811 for 1983 and 1984.

6 The Smiths did not receive a copy of the Form 870
instructions with the IRS s February 22 letter. The attorney for
the United States acknow edged at oral argunent, though, that a
tax attorney who received a Form 870 woul d expect the
instructions to apply.



returned themto the RS on March 20, 1996. The letter the
Smths attorney sent with the forns stated:

In accordance with your solicitation, M. and Ms.
Smth have agreed to waive the restrictions on
assessnent and collection relative to the proposed
penalty under |I.R C. Sec. 6659 on the understanding
that by entering into this waiver, the Internal Revenue
Service will not issue a notice of deficiency for
addi tional penalties.

Al t hough ny clients have agreed to the Forns 870,
we remain unclear as to certain aspects of this case
and are requesting further docunentation from
you. . . . [We do not believe that the increased
interest rate under Code Sec. 6621(c) should apply nor
that there is actually any basis in the decision for

the assertion of any penalties in this case. |f you
are in possession of any docunentation that indicates
that those penalties are appropriate, | would

appreci ate your return of that docunentation by return
mai | .

My client[s] recognize[] that, notw thstandi ng our

conti nui ng concerns, under the terns of the Forns 870,

the Governnent may proceed with the assessnment of the

penalt[ies] and interest thereon set out in the Forns

870 and that they will not have an opportunity to file

a petition with the Tax Court to contest th[ose]

penal t[ies].

On April 2, 1996, the IRS, unaware that the Smths had sent
the signed forns, issued the Smths a notice of deficiency for
the 1983 and 1984 tax years, asserting the penalties referenced
inthe “litigation position” fornms. On April 15, the Smths’
attorney sent a letter to the IRS referencing the Smths’ March
20 letter and asking the IRS to withdraw the deficiency notices.
The I RS responded with a letter on May 13 stating it had not yet
received the Smths’ March 20 letter but that the “settl enent
position” forns the Smths signed woul d be processed and the

deficiency notices would not apply.



The Smths paid the assessnents due according to the
“settlenment position” Forns 870 and filed refund clains with the
IRS. Once the IRS disallowed the Smths’ clains, the Smths
filed a refund suit in federal district court.

B. Procedural Hi story

The Smiths filed suit in federal district court to recover
federal incone tax, penalties, and interest they paid for the tax
years 1983 and 1984. The Smiths argued that: (1) the statute of
limtations barred the RS s collection of taxes, penalties, and
interest; (2) the Smiths are not |iable for 8 6659 val uation
overstatenent penalties; (3) the Smths are not liable for
8§ 6621(c) interest; (4) the IRS incorrectly calculated the

i nterest due under Avon Products, Inc. v. United States, 588 F.2d

342 (2d Cr. 1978); and (5) the I RS cannot nake investnent tax
credit adjustnents because it did not send the Smths a statutory
notice of deficiency as 8 6230(a)(2)(A) (i) requires.

Both the Smths and the United States noved for summary
judgnent. The United States argued that: (1) the Smths wai ved
the statute of limtations; (2) the IRS and the Smths had
reached an informal settlenent agreenent that nade the Smths
liable for the 8 6659 penalties and § 6621(c) interest; (3) the

interest was correctly cal cul ated because Avon Products does not

apply; and (4) a statutory notice of deficiency was not required
because the IRS s di sal |l owance was a conput ati onal adjustnent
pursuant to the Tax Court’s deci sion.

In their notion for summary judgnent, the Smths abandoned
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several of their clains and argued only that: (1) they had not
reached a settlenent with the IRS;, and (2) they should not be
liable for § 6659 penalties and 8§ 6621(c) interest on the nerits.
The district court granted the United States’s notion for
summary judgnent and denied the Smths’ notion for sunmmary
judgnent. The district court found that the Smths conceded
several issues so that the only issues remaining were whether the
Smiths were liable for penalties and interest under 88 6659 and
6621(c). The district court then found that the Smths settled
their liability for 8 6659 penalties. The district court
rejected the Smths’ argunent that the Form 870 represented only
a waiver of their right to contest penalties in Tax Court and
held that the Smths also waived their right to file a refund
action. The district court then found that inposition of
8§ 6621(c) penalty interest was warranted because the Smths
agreed to liability for 8 6659 val uation overstatenent penalties,
and a valuation overstatenent is by definition a tax-notivated
transacti on.
The Smths appeal ed. They now argue that: (1) the district
court erred in finding that the Smths settled with the IRS on
8 6659 penalties and, on the nerits, 8 6659 penalties are
i nappropriate; (2) the district court erred in finding that
8§ 6621(c) interest is due, and, on the nerits, 8 6621(c) interest
is inappropriate; (3) the district court erred in finding they
had conceded two of their other three argunents, and that, on the
merits, the IRS incorrectly calculated interest under Avon
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Products and the IRS failed to issue a notice of deficiency under
26 U.S.C. § 6320(a)(2)(A)(i).
1. STANDARD OF REVI EW
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Daniels v. City of

Arlington, 246 F.3d 500, 502 (5th Gr.), cert. denied, 534 U S.

951 (2001). Summary judgnent should be granted if there is no
genui ne issue of material fact for trial and the noving party is
entitled to judgnent as a matter of law Fec. R Civ. P. 56(c).
In determining if there is a genuine issue of material fact, this
court reviews the evidence in the |ight nost favorable to the
non-noving party. Daniels, 246 F.3d at 502.

Furt her, though the burden of proof is generally on a

taxpayer in a refund action, e.qg., Snothers v. United States, 642

F.2d 894, 901 n.17 (5th Cr. Unit A April 1981), the burden of
proof on the issue of equitable estoppel is on the party

asserting estoppel, e.qg., Kennedy v. United States, 965 F.2d 413,

417 (7th Gr. 1992). The district court’s interpretation of a
settl enent agreenent between the IRS and a taxpayer is an issue

of law we review de novo. Estate of Kokernot v. Conmmir of

| nternal Revenue, 112 F.3d 1290, 1293-94 (5th G r. 1997).

[11. DI SCUSSI ON
A 26 U.S.C. 8 6659 Penalties
The Smths argue that they should not be estopped from
chal l enging the 8 6659 penalties assessed agai nst them because
the Forns 870 they signed were not agreenents to settle and

8



reserved their right to contest the penalties in a refund action.
The Smths point to the specific |anguage on the form which
states that the formonly waives the right to contest the
assessnment in Tax Court, and to the instructions, which state
that the taxpayer may later file a refund suit. The Smths al so
assert that no court has interpreted a Form 870, w thout nore, as
a final settlenent of tax liability. Assum ng they are not
estopped, the Smths urge this court to hold that there is no
basis for 8 6659 penalties because the Tax Court did not make a
finding that the disallowance was “attri butable to” a val uation
over st at enent .

The United States argues that the Smths should be estopped
because the IRS clearly manifested an intent to reach a final
settlenment with the Smths, the Smths signed the “settl enent
position” Forns 870 intending to settle the clains, and the IRS
relied toits detrinent on the signed fornms because it all owed
the statute of limtations on assessing higher penalties to run.
Further, the IRS argues that if the Smths are not estopped, the
panel should remand this case to the district court rather than
addressi ng whet her 8 6659 penalties are appropriate on the
merits.

The district court found that the Smths agreed to settle
with the RS when they signed and returned the Forns 870. The
district court rejected the Smths’ argunent that the form was
merely a waiver of the Smths right to contest the penalty in
Tax Court and instead found it was “part of an overall settlenent
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position which, if signed, would resolve the matter between the
Smths and the United States.” The district court also noted
that the Smths’ conduct after signing the forns indicates that
they neant to settle because when the IRS erroneously issued a
deficiency notice listing additional penalties, the Smths

qui ckly responded with a letter seeking to enforce the terns of
their agreenent wth the |IRS.

In this case, though there was an informal settlenent, it
was not as broad as the IRS clains. The Smths agreed to wai ve
their right to contest the penalties before paynent in Tax Court,
but they did not agree to waive their right to contest the
penalties after paynent in a refund action in district court.

Initially, we review our |aw on when and how i nf orma
agreenents between the | RS and a taxpayer are enforceable. The
United States Code contains formal settlenent procedures for the
IRS to use in settling a taxpayer’s tax liability. See Gen.

Split Corp. v. United States, 500 F.2d 998, 1000-01 (7th Gr.

1974) (“Under 26 U.S.C. § 7121 the Secretary or his delegate is
authorized to enter into a closing agreenent regarding the tax
liability of any person which, when approved, is final and
conclusive. Under 26 U.S.C. 8 7122 the Secretary or his del egate
is authorized to conprom se any civil or crimnal tax case where
there is doubt as to liability and/or collectibility.”)
(citations omtted). Because these formal procedures can be
quite cunbersone, the IRS often enters into informal settl enent
agreenents with taxpayers. See id. If the IRS does not use a
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formal settlenent procedure, but instead engages in an inform
settlenent, the informal settlenent agreenent is not, in itself,

enf or ceabl e. See Botany Wrsted MIIls v. United States, 278 U. S.

282, 288-89 (1929) (“We think that Congress intended by the
statute to prescribe the exclusive nethod by which tax cases
could be conpromsed . . . and did not intend to intrust the
final settlement of such matters to the informal action of
subordinate officials in the Bureau.”).’ But, though an inform
settlenent agreenent is not itself enforceable, several circuits,
i ncluding this one, have enforced such agreenents using

principles of equitable estoppel. See Daugette v. Patterson, 250

F.2d 753, 755-57 (5th Gr. 1957); see also, e.q., lhnen v. United

States, 272 F.3d 577, 579-81 (8th Cr. 2001), cert. denied, 123

S. . 114 (2002); Aronsohn v. Commir of Internal Revenue, 988

F.2d 454, 456-57 (3d Cr. 1993); Union Pac. R R Co. v. United

States, 847 F.2d 1567, 1570-73 (Fed. Cir. 1988); Gen. Split

Corp., 500 F.2d at 1002-04.

In this circuit, a taxpayer may be estopped fromfiling a
refund action if the taxpayer settles with the IRS before the
statute of limtations runs, nmakes a representation that he wll
not file a refund action as part of the settlenent, and then
files a refund action once the statute of limtations has run and

the IRS can no | onger assess deficiencies related to the

! In Botany Wirsted MIls, the Suprenme Court |left open
the question of whether an infornmal settlenment agreenent could be
enforced using estoppel. See 278 U.S. at 289.
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settlenment. See Daugette, 250 F.2d at 756. Put another way, the

t axpayer is estopped when he m srepresents that he will not file
a refund action and the IRS reasonably relies on this
m srepresentation by allowing the statute of [imtations to run.
It is undisputed that the statute of limtations on 8 6659
penalties and 8§ 6621(c) interest ran after the Smths executed
the Fornms 870. Thus, the key question in this case is whether
the Smths informally settled their liability wwth the IRS and
agreed, as a part of that settlenent, to give up their right to
file a refund action.

Turning to the facts of this case, we find that the Smths
did not agree to give up their right to file a post-paynent
refund action. First, we consider the nature of a Form 870.
After a partnership-level Tax Court proceeding, the IRS generally
may not assess nonpartnership itens, such as penalties, wthout
first providing a statutory notice of deficiency. See 26 U S. C

88 6212, 6213 (1982 & Supp. 1984); Maxwell v. Commir of |nternal

Revenue, 87 T.C. 783, 787-88 (T.C. 1986). Once the IRS issues a
notice of deficiency, a taxpayer has 90 days to file suit in Tax
Court. See 26 U.S.C. §8 6213(a). Form870 is the IRS form used
to waive restrictions such as the statutory notice requirenent.
Form 870 is generally used when a taxpayer is willing to waive
his right to proceed in Tax Court before paying the tax or
penalties due in order to expedite the collection process. See

Phila. & Reading Corp. v. United States, 944 F.2d 1063, 1067 (3d

Cir. 1991). The taxpayer benefits because his waiver stops
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interest fromaccruing, and the IRS benefits because it can
i mredi ately assess and col |l ect the anobunt due. See id.

We have distingui shed the Form 870 fromother fornms the IRS
could use to settle a taxpayer’s liability. By its terns, Form
870 is only an offer to waive the right to file a pre-paynent
action in Tax Court. Forns 870-L and 870-L(AD), on the other

hand, are forns nenorializing “agreenents,” where the taxpayer is
explicitly barred fromseeking a refund. Like Form 870, Form
870-AD is an offer to waive restrictions on collection and
assessnent, but it, too, is distinguishable from Form 870.

Unli ke Form 870, Form 870- AD nust be signed by both the taxpayer
and the IRS and explicitly states that the case is closed. Thus,
unl i ke Forns 870-AD, 870-L, and 870-L(AD), Form 870 does not
contain any statenents that there is a final agreenent or that
the taxpayer is prohibited fromfiling a refund action.

We recogni zed that Form 870 is markedly different from Form

870-AD i n Daugette v. Patterson. See 250 F. 2d at 755-57. I n

Daugette, we found estoppel against the taxpayer because Form
870- AD expressly bars the taxpayer fromfiling a refund action.
See id. Further, other circuits have distinguished Form 870 from
Form 870- AD, finding that while Form 870- AD purports to be final,

Form 870 does not. See, e.qg., Elbo Coals, Inc. v. United States,

763 F.2d 818, 820-21 (6th Gr. 1985); see also Daugette, 250 F.2d

at 756-57 (distinguishing Joyce v. Gentsch, 141 F.2d 891 (6th

Cir. 1944), on the basis that Form 870 does not purport to be a
final settlenent that precludes assertion of further
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defi ci encies).

In this case, there was an agreenent between the Smths and
the IRS.® The IRS correctly notes that its letter of February 22
and t he acconpanyi ng (unsigned) Form 870 were an offer for a
settlenent for the tax years 1983 and 1984. The Smiths accepted
this offer by signing the Form 870. As consideration, the Smths
gave up their right to file a pre-paynent action in Tax Court and
the IRS gave up its right to assess higher penalties.

The scope of the agreenent, though, is not as broad as the
| RS asserts. It was reasonable for the Smths to believe that
Form 870’ s effect was limted to its express terns. The
instructions to Form 870 nake it clear that the taxpayer is
wai ving only his right to contest the penalties in Tax Court; the
formand instructions say nothing about precluding a refund
action. After signing the Form 870, the Smths sent it back to
the IRSwth a letter fromtheir attorney, stating the Smths
wai ved only “the restrictions on assessnent and coll ection
relative to the proposed penalty under I.R C. Sec. 6659” so that
the Smths “will not have an opportunity to file a petition with
the Tax Court to contest that penalty.” Further, in this letter,

the Smths’ attorney stated that the Smths dispute “that there

8 Whet her there is an agreenent is governed by the
federal common | aw of contracts, which uses “the core principles
of the common | aw of contract[s] that are in force in nost
states.” See United States v. Nat'|l Steel Corp., 75 F.3d 1146,
1150 (7th Gr. 1996); see also Estate of Ray v. Commir of
Internal Revenue, 112 F.3d 194, 196 (5th Cr. 1997) (applying
“general contract principles” to determ ne when an agreenent
based on a Form 870-L(AD) was forned).
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is actually any basis in the decision for the assertion of any
penalties in this case” and asked for additional information
about 8§ 6621(c) interest, which suggests that the Smths did not
believe the case closed. Later, in their April 15 letter to the
I RS, the Smths characterized their agreenent as such: “if [the
Sm ths] executed a Form 870 agreeing to waive the restrictions on
assessnent and collection on a stated 6659 penalty . . . no
notice of deficiency for additional penalties would be issued.”
Further, M. Smth testified in his deposition that he did not
believe signing the “settlenent position” Forns 870 waived his
right to later file a refund action.

The I RS argues that the Smths nust have viewed the Forns
870 as proposing a final settlenent for two main reasons. First,
the IRS points out that it asked the Smths to sign the
“settlenent position” Form 870 as “a fair nmethod of resolving
th[e] matter.” This |anguage, w thout nore, does not make it
clear that the IRS neant for the Smths to give up their rights
to both a prepaynent action and a refund action. Second, the IRS
notes that when the I RS assessed a notice of deficiency, the
Smths objected. But the Smths’ objection does not suggest that
they gave up their right to file a refund action. Rather, this
objection sinply showed that the Smths wanted the IRS to assess
t he agreed deficiencies because that assessnent woul d stop

interest fromaccruing on the deficiencies. See Phila. & Reading

Corp., 944 F.2d at 1067 (“[A] taxpayer that forgoes review in Tax
Court can, by executing a binding Form 870, suspend interest on
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tax due fromthe thirtieth day following the filing of the waiver
through the tine that the RS issues a notice and demand for
paynment.”) (citing 26 U . S.C. 8 6601). Because there was no
nmeeting of the m nds between the Smths and the I RS whereby the
Smths agreed to waive their right to file a refund action, the
Smths are not estopped fromfiling this refund action.

Because we find that the Smths are not estopped from
seeking a refund on the undisputed facts, we remand to the
district court to address the nerits of the Smths' refund action
in the first instance.

B. 26 U.S.C. 8 6621(c) Interest

Next, we consider whether the district court inproperly
assessed 8§ 6621(c) interest against the Smths.

The district court determ ned that the Sm ths nust pay
8§ 6621(c) penalty interest. The district court reasoned that,
according to 8 6621(c), interest is inposed when there is
subst anti al underpaynent attributable to a tax-notivated
transaction. The statute defines a “tax-notivated transaction”

as, inter alia, “any valuation overstatenent (w thin the neaning

of section 6659(c)).” Because the Snmiths agreed to § 6659
penalties, the district court found, they conceded that they
engaged in tax-notivated transactions and 8 6621(c) interest was
t hus appropri ate.

Because we hold that the Smths are not estopped from
chal l enging the §8 6659 penalties in this refund action and we
remand for a determ nation of whether 8§ 6659 penalties are
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warranted, we remand on the issue of 8 6621(c) interest as well.

C. Wai ver of the Smths’ Renai ning Argunents

Finally, we consider whether the district court correctly
held that the Smths conceded all other bases for recovery
contained in their conplaint.

The Smths argue that they did not actually concede the two
argunents that they expressly conceded in their notion for
summary judgnent. The Smths reason that, because the United
States’s notion for sunmary judgnent, filed the sane day as the
Smths notion for summary judgnent, briefed these issues, the
United States could not have believed the i ssues were conceded.
Then, on the nerits, the Smths argue that the I RS erroneously
conputed the interest on the Smths’ 1983 and 1984 tax liability
according to Avon Products, Inc. v. United States, 588 F.2d 342

(2d Cr. 1978), because the IRS did not account for an
overpaynent in conputing interest on the Smths 1984 tax
liability. The Smths further argue that the I RS s investnent
tax credit-related assessnment was invalid because the IRS fail ed
to issue a statutory notice of deficiency as required by 26

U S. C 8§ 6230(a)(2)(A)(i).

The United States argues that the Sm ths abandoned these
argunents before the district court. The United States points
out that in their notion for sunmmary judgnent, the Smths stated
that they were limting their clains to recovery of 8 6659
penalties and 8 6621(c) interest and that they conceded all other
bases for recovery. |If these issues are not waived, the United
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States asserts that the IRS did not incorrectly conpute the

i nterest due because Avon Products does not apply and that the

| RS did not need to issue a statutory notice of deficiency
because | TC-rel ated assessnents may be summarily assessed w t hout
a notice of deficiency.

The district court found that the Smths conceded these
argunents based on their statenent in their sunmary judgnment
brief that they “conceded all other bases for recovery of their
original clains, including their statute of limtations defense.”

In their conplaint, the Smths nade essentially five
argunents. These are: (1) that they did not agree to 8 6659
penalties and 8 6659 penalties are unwarranted; (2) that
8 6621(c) interest is unwarranted; (3) that the IRS incorrectly

cal cul ated the interest due under Avon Products; (4) that the IRS

failed to issue a notice of deficiency before making I TCrel at ed
adj ustnents; and (5) that the statute of limtations barred the
| RS's collection of tax, penalties, and interest. The Smths now
claimthat argunents (3) and (4) were not waived.?®

In their notion for summary judgnent, the Smths nmade two
statenents of concession. First, at the beginning of their
nmotion for summary judgnent, the Smths stated:

Frank W Smth and Janice M Smth nove for
summary judgnent against the United States for refunds
based on recovery of the § 6659 penalty and interest

and the penalty portion of the interest charged under
8§ 6621(c). The Smths did not agree to and the IRS

o The Smiths do not attenpt to reinvigorate their statute
of limtations argunent on appeal.
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i mproperly assessed the 8 6659 penalty and interest
related to the 8§ 6659 penalty. The Smths did not
agree to and the IRS i nproperly assessed the 8§ 6621(c)
penal ty.

These partial refunds are all that remain in
i ssue. The Smths have conceded all other bases for
recovery of their original clains, including their
statute of limtations defense.

Later in the notion, the Smths stated: “This notion for summary
j udgnent addresses the only two issues remaining in this case,
(1) the 8 6659 val uation overstatenent penalty and interest on
that penalty, and (ii) the 8 6621(c) penalty interest.” The
Smths’ notion for summary judgnent makes no argunent about the

incorrect calculation of interest under Avon Products or the

deficiency notice requirenent under 26 U S. C
8 6230(a)(2)(A)(i).1™®

Inits notion for sunmary judgnent, filed on the sane day as
the Smths’ notion, the United States argued all five issues. It
is reasonable to assune that the United States did not realize
that the Sm ths conceded these issues until the Smths filed
their nmotion for summary judgnent. But in its response to the
Smths’ notion for summary judgnent, the United States argued
that the Smths waived these two argunents by expressly stating
that they had conceded them and that no other argunents renained.

The Smths responded by stating, in their response to the

10 Though 8§ 6230(a)(2)(A)(i) was not enacted until 1986,
it was made effective for partnership tax years beginning after
Septenber 3, 1982. See Pub. L. No. 99-514, § 1875, 100 Stat.
2085, 2896 (1986) (stating that the anendnents “shall take effect
as if included in the Tax Equity and Fiscal Responsibility Act of
19827).
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United States’s Mdtion for Summary Judgnent, that they conceded
only the statute of limtations issue. The Smths did not
expl ain why their unanbi guous statenents of concession of all but
two issues did not waive these issues. Rather, they sinply
argued that the United States was not entitled to summary
j udgnent on these issues on the nerits.

The Smiths now contend that the two argunents were not
wai ved and nmay be addressed by this court on appeal. W find
that the district court correctly concluded that the argunents
were wai ved. The Smths expressly stated that they conceded the
issues in their notion for summary judgnent. This notion
purported to address the only remaining issues in the case, and
it did not provide any argunent on the two issues the Smths now
urge. A party’s concession of an issue neans the issue is waived

and may not be revived. See, e.q., Fehlhaber v. Fehl haber, 681

F.2d 1015, 1030 (5th Cr. 1982). The Smths provide no
expl anation of why their statenents of concession apply only to

the statute of limtations argunent and not to the Avon Products

and notice of deficiency argunents. W thus affirmthis portion
of the district court’s ruling.
V. CONCLUSI ON
For the foregoing reasons, the district court’s order
granting the United States’s notion for summary judgnent and
denying the Smths’ notion for summary judgnent, is AFFIRMED IN
PART, REVERSED I N PART, and REMANDED for further proceedings.
Costs shall be borne by the United States.
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