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Appel l ants Gabriel Collins and Janes Carm chael both pl eaded



guilty to federal bank robbery charges and are currently serving
terms of confinenment in federal prison facilities. Bot h have
appeal ed their sentences because, pursuant to the DNA Analysis
Backlog Elimnation Act of 2000 (“the DNA Act”), the sentences
require the collection of a DNA sanple as a nmandatory condi ti on of
supervi sed rel ease, a provi si on appel | ant s urge IS
unconstitutional. They further contend that an inplied provision
of their sentence was the requirenent, pursuant to the DNA Act,
that Bureau of Prison staff take DNA sanples during their
i ncarceration, also violative of their constitutional rights. For
the follow ng reasons we dismss the appeal for failure to exhaust
adm nistrative renedies and for unripeness.
I

In 1994, Congress authorized the Federal Bureau of
I nvestigation to create a national index of DNA sanples taken from
convicted offenders, crinme scenes, and unidentified human remai ns
which could be wused by crimnal justice agencies for |[|aw
enforcenent identification, in judicial proceedings, and for
crimnal defense purposes.! As a result, the FBlI established the
Conbi ned DNA | ndex System (CODIS), which allows state and | ocal
forensics |aboratories to exchange and conpare electronic DNA

profiles in order to match crine scene evidence to convicted

! HR Rep. No. 106-900, at 8 (2000), reprinted in 2000
U S C.C A N 2323, 2324: Violent Crinme Control and Law Enf or cement
Act of 1994 § 210304, 42 U. S.C. 8§ 14132(a), (b)(3).
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of fenders on file in the system? By 2000, all fifty states had
enacted statutes requiring convicted offenders to provide DNA
sanples for analysis and entry into CODI S.® Sanples taken from
federal offenders were not included in COD'S, however, “because the
| anguage of the 1994 act only authorized the creation of the COD S
system and not the taking of sanples from persons convicted of
Federal crines.”*

To fill the gap left by the absence of federal offenders’ DNA
sanples in CODI'S, the FBI requested in 1998 that Congress “enact
statutory authority to all owthe taking of DNA sanpl es from persons
commtting Federal crinmes of violence, robbery, and burglary, or
simlar crimes in the District of Colunbia or while in the
mlitary, and authorizing them to be included in CODIS. "5 I n
response to the perceived need for inclusion of federal offender
sanples in CODI'S, in 2000 Congress passed the DNA Anal ysi s Backl og
Eli mnation Act, which granted authority for collection of these
sanples and also provided for federal grants to the states to
assi st in reducing the backl og of biol ogical sanples waiting to be

anal yzed in the state systens.®

2 HR Rep. No. 106-900, at 8 (2000), reprinted in 2000
U S CC AN 2323, 2324.

3 1d.
41 d.
>1d. at 9, reprinted in 2000 U.S.C.C. A N. 2323, 2324-25.
6 1d.



Two provisions of the Act relating to collection of federal
of fenders’ DNA are at issue in this appeal. The first provides
that “[t]he Director of the Bureau of Prisons shall collect a DNA
sanpl e fromeach indi vidual in the custody of the Bureau of Prisons
[BOP] who is, or has been, convicted of a qualifying Federal
offense ... or a qualifying mlitary offense ....”7 Qualifying
of fenses include “rmurder; voluntary mansl aughter; other hom cide
of fenses; offenses relating to sexual abuse, sexual exploitation or
ot her abuse of children, and transportation for illegal sexual
activity; kidnapping; burglary; and any attenpt or conspiracy to
conmt those crinmes.”® BOP policies provide that offenders inits
custody are to be screened by local Comunity Corrections
Managenent O fices to determne whether they are qualified
of fenders under the DNA Act.?® Once an inmate arrives at his
designated correction facility, the facility’'s Health Services
staff will arrange to collect a DNA sanple during the routine
physi cal exam nation. 0

The Act al so anended statutes relating to a district court’s

" 42 U.S.C. 8§ 14135a(a)(1l); see also 28 CF.R § 28.12(a)
(Departnent of Justice’ s inplenenting regulations).

8 HR Rep. No. 106-900, at 19 (2000), reprinted in 2000
U S CC AN 2323, 2334.

 Menmorandum from M chael B. Cooksey, Assistant Director,
Correctional Prograns Division, et al., to all Chief Executive
Oficers (Feb. 12, 2002).

0] d.



sentenci ng of federal offenders to probation or supervised rel ease,
requiring district courts to inpose as a mandatory condition that
t he defendant cooperate in the collection of a DNA sanple.! The
anended supervised release provision reads, “[t]he court shal

order, as an explicit condition of supervised release, that the
def endant cooperate in the collection of a DNA sanple from the
defendant, if the collection of such a sanple is authorized
pursuant to ... the DNA Anal ysis Backl og Eli mi nati on Act of 2000. "2
The Admnistrative Ofice of the United States Courts has
instructed probation officers that they should not require an
of fender on probation or supervised release to submt a sanple if
t he BOP obt ai ned one during the offender’s i ncarceration.!® The DNA

Act nmakes the failure to cooperate in the taking of a sanple a

1118 U.S.C. 88 3563(a)(9), 3583(d); H R Rep. No. 106-900, at
21 (2000), reprinted in 2000 U.S.C.C. A N 2323, 2337 (“Section 7 of
the bill amends section 3563 of title 18 of the United States Code
to require Federal courts to order, as a condition of any inposed
term of probation, that defendants cooperate in the collection of
DNA sanpl es aut hori zed under the bill. It also anends section 3583
of title 18, United States Code, to require Federal courts to
order, as a condition of any inposed term of supervised rel ease,
that defendants cooperate in the collection of DNA sanples
aut hori zed under the bill.”).

12§ 3583(d); see also & 3563(a)(9) (“The [sentencing] court
shal | provide, as an explicit condition of a sentence of probation
that the defendant cooperate in the collection of a DNA sanpl e
fromthe defendant if the collection of such a sanple is authorized
pursuant to ... the DNA Analysis Backlog Elimnation Act of
2000. 7).

13 Menorandum from the Adnministrative Office of the United
States Courts, to all Chief Probation Oficers (Dec. 14, 2001).
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m sdeneanor of f ense.
I

On Novenber 8, 2001, Janmes Carm chael robbed a bank in
Brownsville, Texas. Arnmed with a .357 handgun whi ch he pointed at
a custoner, he made off with approxinmately $17,000 in cash. When
apprehended several hours l|later, he admtted having robbed the
bank, and a search turned up the gun and the noney. Carm chael was
i ndi cted on counts of aiding and abetting bank robbery and using a
firearmduring the comm ssion of a bank robbery; he pleaded guilty
to both charges. The district court sentenced Carm chael to 117
mont hs’ i nprisonment and three years’ supervised release, and
ordered Collins to submt to DNA sanpling in accordance with the
DNA Act .

On Novenber 20, 2001, Gabriel Collins and an acconplice robbed
a bank in Katy, Texas. They passed a note to the teller stating
that they were arned and took $5,955 in cash. However, the cash
was rigged with a dye pack and bait bills, and the police
eventual |y tracked down Collins when he used dye-stained bills to
pay for auto repairs. Collins confessed to the robbery and pl eaded
guilty to the single count of aiding and abetting bank robbery.
The district court sentenced him to thirty-seven nonths’
i nprisonment and three years’ supervised rel ease, and required that

pursuant to the DNA Act the probation officer be allowed to coll ect

1442 U S.C. 8§ 14135a(a)(5); see also 28 CF.R § 28.12(c).
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DNA fromCollins as a mandatory condition of supervised rel ease.
Both Carm chael and Collins now appeal their sentences,
all eging that they should not be required to provide a DNA sanpl e,
either in prison or on supervised rel ease, because the DNA Act is
unconstitutional. Their actions were consolidated into this single
appeal .
1]
Carm chael and Collins challenge the constitutionality of the
DNA Act on two grounds. First, they argue that the Act is an
unconstitutional exercise of congressional power; and, second, that
the Act is unreasonable under the Fourth Amendnent, both as to
prisoners and as to crimnals on supervised release. The
Governnent asserts that the appellants’ constitutional claim
relating to the DNA Act’s provision requiring collection of their
DNA while they are incarcerated relates to “conditions of
confinenent,” which cannot be appeal ed on direct review but rather
must be brought in a separate civil action. It further contends
that the defendants’ <claim regarding the portion of the Act
requiring collection of the DNA while they are on supervised
release is unripe for review, since the Act requires collection of
the appellants’ DNA sanples while they are incarcerated so in al
i kelihood they will not be asked to submit a sanple while on
supervi sed rel ease. W find the Governnent’s argunents persuasi ve.
A
Collins and Carm chael brought this direct appeal of their
-7-



sentences under 18 U S.C. 8§ 3742, which authorizes, anong other
t hi ngs, appeal of a sentence inposed “in violation of law. "% The
Gover nment contends that the DNA's nandate that the BOP col |l ect DNA
sanples from qualified federal offenders is not part of the
district court’s sentence. Rat her, that portion of the Act
oper ates i ndependently fromappel |l ants’ sentences. Because the DNA
Act is sinply one of the nyriad regul ations of prison|life, asserts
the Governnent, it anpbunts to a condition of confinenment, which
Collins and Carm chael can challenge only in a separate civi
action filed after exhausting their adm nistrative renedies.

Li ke the Governnent, we conclude that neither the text of the
Act nor the |legislative history suggests that district courts, at
sentencing, are to play any part in the collection of DNA sanpl es
by BOP officials. The statute orders “[t]he Director of the Bureau
of Prisons” to “collect a DNA sanple from each individual in the
custody of the Bureau of Prisons who is, or has been, convicted of

a qualifying Federal offense.”? This provision denonstrates that

15 18 U.S.C. § 3742(a)(1).

16 See 18 U.S.C. § 3626 (describing appropriate renedies with
respect to prison conditions); 42 US. C 8§ 1997e(a) (Prison
Litigation ReformAct) (“No action shall be brought with respect to
prison conditions under section 1983 of this title, or any other
Federal |aw, by a prisoner confined in any jail, prison, or other
correctional facility until such admnistrative renedies as are
avai l able are exhausted.”); see also Goceman v. US. Dep't of
Justice, No. 3:01-CVv-1619-G 2002 W 139559 (N.D. Tex. June 26,
2002) (civil action for injunctive relief brought by prisoners to
prevent the BOP fromtaki ng DNA sanpl es).

17 § 14135a(a) (1).



the BOP not only has power to take the sanples, but is vested with
the authority to determne who is eligible for DNA sanpling. The
| egislative history reinforces this interpretation by explaining
that the Act “direct[s] the Bureau of Prisons (BoP) to collect a
DNA sanple from each person in federal custody who has been
convicted of certain felonies or sexual offenses.”® That the Act
took prison sanpling out of the sentencing court’s hands is
reinforced by its provisions relating to supervised rel ease and
probation, which in contrast “require Federal courts to order, as
a condition of any inposed term of [probation or supervised
rel ease], that defendants cooperate in the collection of DNA
sanpl es authorized under the bill.”?®

Col I'i ns and Carm chael argue that the DNA sanpling requirenment
is no different than statutes requiring restitution, crimnal
forfeiture, or special assessnents, which constitute part of a
crimnal sentence. However, each of these statutes provide that
the district court “may” or “shall order” inposition of the

sanction,? while the portion of the DNA Act relating to collection

8 HR Rep. No. 106-900, at 14 (2000), reprinted in 2000
US CCAN 2323, 2329 (enphasi s added).

9 1d. at 21, reprinted in 2000 U S.C.C. A N. 2323, 2337; see
also id. at 14, reprinted in 2000 U S.C. C. A N 2323, 2329 (“The
bill would direct the Judiciary to collect a DNA sanple from each
person under federally supervised rel ease who has been convi ct ed of
certain felonies or sexual offenses.” (enphasis added)).

20 18 U.S.C. § 3663 (“The court, when sentencing a defendant
convicted of [certain offenses], may order, in addition to or, in
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of DNA sanples during incarceration |acks reference to any role a
district court is to play in that process. W also reject their
contention that suits chall enging conditions of confinenent relate
only to conpl ai nts such as cell overcrowdi ng and i nadequat e nedi cal
care. Rat her, the Suprene Court has instructed that suits
chal | enging conditions of confinenent include prisoner petitions
all eging not only “continuous conditions,” but “isol ated epi sodes
of unconstitutional conduct.”? Stated another way, suits attacking
condi tions of confinenent inplicate “all inmate suits about prison
life, whether they involve general circunstances or particular
epi sodes, and whether they allege excessive force or sone other
wrong. "22 Accordingly, we hold that the DNA Act’s provision for the

BOP' s collection of federal offenders’ DNA during incarcerationis

the case of a m sdeneanor, in |ieu of any other penalty authorized
by Iaw, that the defendant make restitution to any victimof such
offense ....”"); 18 U S.C. 8§ 3554 (“The court, in inposing a
sentence on a defendant who has been found guilty of [certain
of fenses,] shall order ... that the defendant forfeit property to
the United States ...."); 18 U S.C. 8§ 1467 (“The court shall order
forfeiture of property ... if — (1) the trier of fact determ nes,
beyond a reasonable doubt, that such property is subject to
forfeiture ....”); 18 U S.C. § 3013 (“The court shall assess on any
person convicted of an offense against the United States ....").

2l McCarthy v. Bronson, 500 U. S. 136, 139 (1991); see also

Booth v. Churner, 206 F.3d 289, 294 (3d Cr. 2000) (“... [T]he
unani nous Court interpreted the ... ‘conditions of confinenent’
| anguage — one half of the definition of ‘prison conditions” in §
3626(g)(2) — to include all inmate petitions, not only those
regarding ‘continuous conditions,’” but ‘isolated episodes of
unconstitutional conduct,’” such as the petitioner’s claim of
excessive force ....” (quoting McCarthy, 500 U S. at 139)), aff’d,

532 U.S. 731 (2001).
22 Porter v. Nussle, 534 U S. 516, 532 (2002).
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not part of appellants’ sentence, but is rather a prison condition
that nust be challenged through a separate civil action after
exhaustion of adm nistrative renedies.
B

The Gover nment concedes that the DNA Act’s provisions relating
to collection of DNA sanples during an offender’s probationary or
supervi sed rel ease period are part of the appellants’ sentences,
because they require a sentencing court to i npose DNA col |l ection as
a mandatory condition of probation or supervised rel ease. However,
t he Governnent asserts that we nust dism ss the remainder of the
appeal for |ack of jurisdiction because appell ants’ constitutional
claimregarding the DNA Act’s provisions for collection of the DNA
during supervised release is not yet ripe. Only if the BOP fails
to execute its statutorily-inposed duty to collect the sanple wll
appellants be required to submt to sanpling during supervised
rel ease. The CGovernnent posits that this renders the possibility
of DNA sanpling during supervised rel ease speculative, and in this
case ri peness consi derati ons mtigate agai nst pr emat ur e
adj udi cation since we are call ed upon by the defense to render an
act of Congress unconstitutional.

“Ri peness separates those matters that are prenature because
the injury is speculative and may never occur fromthose that are

appropriate for judicial review "2 Aclaimis not ripe for review

2 United Transp. Union v. Foster, 205 F.3d 851, 857 (5th Cr
2000) .
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if “it rests upon contingent future events that nmay not occur as
anticipated, or indeed may not occur at all.”? The Governnent
asserts that not only is it possible that the supervised rel ease
condi tion appellants conplain of wll never cone to fruition, but
it is likely, because unless the BOP “flouts the multiple | ayers of

| egal obligations placed upon it,” by the tinme the appellants are
released it will already have collected a DNA sanple fromthemin
accordance with the Act. W agree. This scenariois distinct from
t hose cases pointed to by appellants in which we have taken up
obj ections to supervised rel ease conditions on direct appeal of the
sentence, because those related to conditions not contingent on
future events.?® Here it is a matter of conjecture whether either
Collins or Carmchael will be forced to submit to DNA sanpling

during supervised release. W therefore dismss the renai nder of

this appeal for lack of jurisdiction.

24 Texas v. United States, 523 U. S. 296, 300 (1998) (internal
quotation marks omtted).

2% See United States v. Warden, 291 F.3d 363, 365 (5th Cir.
2002) (addressing whether the district court’s oral pronouncenent
of supervised release conditions varied from its witten
pronouncenent, and whether the probation officer could determ ne
the defendant’s ability to pay for the court-ordered drug treatnent
and other prograns); United States v. Paul, 274 F.3d 155, 164-66
(5th Cr. 2001) (addressing the defendant’s challenge to speci al
conditions requiring himto avoid contact with m nors, prohibiting
hi mfromengagi ng i n any occupati on or vol unteer service that would
expose him to mnors, and instructing him to avoid places,
establi shnents, and areas frequented by mnors); United States v.
MIls, 959 F.2d 516, 519 (1992) (evaluating a condition inposing an
occupational restriction).
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APPEAL DI SM SSED.
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