IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30149
Summary Cal endar

HARTFORD | NSURANCE GROUP
Pl ai ntiff-Appellant,

ver sus

LOU- CON | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

June 21, 2002

Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM

Plaintiff-Appellant The Hartford | nsurance G oup d/ b/ a Pacific
| nsurance Conpany (Hartford) appeals the district court’s di sm ssal
of its action for declaratory judgnent agai nst Defendant - Appel | ee
Lou-Con, 1Inc. (Lou-Con). After reviewng the record and the
argunents of counsel, we affirmthe judgnent of the district court.

| .

I n Septenber 1998, Murphy G| USA, Inc. (Murphy Q1l), aclient
of Lou-Con, was sued by a nunber of its enployees for danmages
resulting fromasbestos exposure. Lou-Con perfornmed work at Mirphy

Ol’s refinery in Meraux, Louisiana during the tine period alleged



in the conplaint, and several current and forner Lou-Con enpl oyees
joined the suit as plaintiffs. Pursuant to certain alleged
contractual agreenents between Murphy G| and Lou-Con, Mirphy Gl
demanded that Lou-Con defend and indemify it for the Lou-Con
enpl oyees’ cl ai ns.

The conpl ai nt agai nst Murphy G| seeks danages for asbestos
exposure spanning back nore than 30 years, and six separate
i nsurance conpani es provided coverage to Lou-Con throughout this
period. During the relevant tine frame, Hartford had issued Lou-
Con two $1 million general liability insurance policies and two $5
mllion wunbrella liability insurance policies which provided
conti nuous coverage from May 1996 until My 1998. On August 12,
2001, Lou-Con demanded that Hartford provi de defense and i ndemity
for the asbestos clains that arose during the policy terns, but
Hartford denied its request.

On Septenmber 13, 2001, Lou-Con filed suit for declaratory
judgnent in Louisiana state court, seeking a declaration that al
of its insurers, including Hartford, nust defend and indemify it
in the asbestos litigation. Lou-Con |ater dism ssed this action
W t hout prejudice. Shortly before Lou-Con dismssed its petition
for declaratory judgnent, Mirphy Ol sued Lou-Con in Louisiana
state court asserting breach of contract clainms and demandi ng
defense and indemmity in the asbestos suit. Lou- Con has since
named Hartford as a third party defendant in the state court

action.



I n Decenber 2001, Hartford filed the instant petition for a
declaration that it has no duty to defend or indemify Lou-Con or
Murphy QI in the asbestos litigation. The district court
di sm ssed the case for | ack of federal subject matter jurisdiction,
finding that a sufficient anmount in controversy did not exist.
Hartford appeals the district court’s judgnent.

1.

We review dismssals for lack of subject matter jurisdiction

de novo, applying the sane standard as that applied by the district

court. See St. Paul Reinsurance Co., Ltd. v. Greenberg, 134 F. 3d

1250, 1252 (5th CGr. 1998). As the party invoking federal
diversity jurisdiction, Hartford bears the burden of establishing
the anmount in controversy by a preponderance of the evidence. See
id. In considering whether Hartford has nmet this burden, we nust
first examne the conplaint to determne whether it is facially
apparent that the clai ns exceed the jurisdictional anobunt. See id.
| f the anpbunt in controversy is not apparent, we may then rely on
“summary judgnent” type evidence. 1d. [In exam ning such evidence,
“the jurisdictional facts nust be judged as of the tinme the

conplaint is filed . . . .” Id.



28 U.S.C. 8§ 1332 confers federal diversity jurisdiction on
civil actions where the matter in controversy exceeds the sum or
val ue of $75, 000. 00. In an action for declaratory relief, the
anount in controversy is “the value of the right to be protected or

the extent of the injury to be prevented.” Leininger v. Leininger,

705 F.2d 727, 729 (5th G r. 1983). In the instant |awsuit,
Hartford seeks declaratory judgnent regarding the insurance
coverage it may owe to Lou-Con

The parties disagree on the value of the right that Hartford
seeks to protect. Hartford asserts that it filed the instant suit
to protect itself fromliability up to the limts of its general
liability i nsurance policy. Accordingly, it clains that the anpunt
incontroversy is concurrent with the policy limts, or $1 ml1li on.
Lou-Con denies that it seeks to recover the policy limts and
contends that the anmpunt in controversy should be based on the
actual value of the underlying claim The district court agreed
with Lou-Con, found that the actual <claim did not exceed
$75, 000. 00, and held that the ampunt in controversy did not exist.

Since Hartford' s petition neither sets forththe policy limts
nor gives any indication of the anount in controversy, the district
court based its determ nation of the jurisdictional anobunt on the
information in Lou-Con’s demand l|etter, which sought a total of
$261.42 from Hartford for defense costs in connection with the
clai mof former Lou-Con enpl oyee Col unbus Tullos (Tullos). Tullos,
who worked for Lou-Con from 1970 to 1997, is the only known
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plaintiff whose clainms may be covered by Hartford' s policies that
were in effect from 1996 to 1998. The anount Lou-Con seeks from
Hartford for Tullos’ claim conprises less than 1 percent of the
$30,056.00 in total defense costs that Lou-Con seeks fromall its
insurers. Even taking into consideration the possible statutory
penalties and attorney’s fees and the chance that Hartford may
ultimately be liable for 1 percent of the damages in the underlying
asbestos litigation, the district court did not find that Hartford
established by a preponderance of the evidence that this single
claim gives rise to an anount in controversy that neets the
jurisdictional threshold. Hartford now contends that the district
court erred by failing to automatically set the anount in
controversy at the policy limts.

To restate the issue, the question on appeal is whether, in a
declaratory judgnent action concerning the applicability of an
insurance policy to a particular occurrence, the anmount in
controversy is to be neasured by the policy limts or by the val ue
of the underlying claim Hartford asks us to begin our analysis

with CE. Carnes & Co. v. Enployers' Liab. Assur. Corp., Ltd., 101

F.2d 739 (5th Gr. 1939), in which the plaintiff insurer sought
declaratory judgnent that its autonotive liability policy over the
insured’s truck did not extend to the hauling and unl oadi ng of
butane gas. In determning the anmount in controversy, the court
hel d that the “anpbunt involved is not, as appellants contend, what
i ndi vi dual defendants claimby way of damages. . . . The anbunt in
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controversy is the value of that which is sought to have decl ared
free from doubt— the policy for $25,000.” W do not read this
case, as Hartford urges, to announce a rule that the policy limts
determ ne the anmount in controversy. Carnes sinply held that
numer ous i ndi vi dual clains agai nst an insurer nmay be aggregated to
reach the policy limt.

Carnes has also been cited for the proposition that when a
claim exceeds the policy |limts, the policy limts, rather than
the | arger value of the claim determ ne the anount in controversy.
In other words, if an insurance policy limts the insurer’s
liability to a sum below the jurisdictional threshold, the fact
that a claimant wants nore noney does not increase the anount in

controversy. See Payne v. State FarmMit. Auto. Ins. Co., 266 F.3d

63, 65 (5th Gr. 1959) (holding that the jurisdictional anmount was

controlled by limtation of liability in policy and not by the
| arger anmount of damages). In the instant case, although
Hartford s policy limt is $1 mllion, Lou-Con seeks a nuch snall er

anount of damages. Since we are not faced with the possibility
that the clainms will |likely exceed the policy limts, we do not
find that Carnes and its progeny are dispositive.

We recognize that wunder certain circunstances the policy
limts wll establish the anount in controversy. Specifically, the
policy limts are controlling “in a declaratory action . . . as to

the validity of the entire contract between the parties.” 14B



CHARLES ALAN WRI GHT, ARTHUR R. M LLER & EDWARD H. COOPER, FEDERAL PRACTI CE AND
PROCEDURE: JURISDICTION 3D 8 3710 (3d ed. 1998); see also Waller v.

Prof’I Ins. Corp., 296 F.2d 545, 547 (5th Cr. 1961) (holding that

when the validity of a contract or a right to property is called
into question in its entirety, the value of the property controls
t he anount in controversy). However, in declaratory judgnent cases
that involve the applicability of an insurance policy to a
particul ar occurrence, “the jurisdictional anbunt in controversy is
measured by the value of the underlying claim not the face anount
of the policy.” 14B CHARLES ALAN WRIGHT, ARTHUR R MLLER & EDWARD H.
CooPER, FEDERAL PRACTI CE AND PROCEDURE: JURI SDICTION 3D 8 3710 (3d ed. 1998).
W find that the instant case falls into the latter category.
Hartford seeks a judicial declaration that its policy does not
extend t o Lou- Con enpl oyees who sust ai ned asbestos-related injuries
whil e working for Murphy Q1. It is not seeking to void the entire
i nsurance contract. Accordingly, the district court properly
measured the jurisdictional anmount in controversy by the val ue of
the underlying claim

The nost recent case in the Fifth CGrcuit to address the
anpunt in controversy in a declaratory judgnment action involving

i nsurance coverage is St. Paul Reinsurance Co., Ltd. v. G eenberg,

134 F.3d at 1250. The plaintiff insurance conpany in G eenberg
sought a declaration of liability arising fromits denial of the

i nsured’ s cl ai munder his honeowner’s policy for | oss suffered when



his hone was destroyed by arson. W stated that the anobunt in
controversy in an action for declaratory judgnent is “the val ue of
the right to be protected or the extent of the injury to be
prevented.” Id. at 1253. We further explained that, when an
insurer seeks a declaratory judgnent regarding the coverage

provided by an insurance policy, the “value of the right to be

protected” is the “plaintiff’s potential Iliability under the
policy,” plus potential attorneys’ fees, penalties, statutory
damages and punitive danages. 1d. at 1253 (quotations omtted).

Hartford points out that G eenberg held the insurer’s potentia
liability to be equal to the $35,000.00 policy limt. However, we
did not automatically set the anount in controversy at that anount.
Rat her, we recognized that G eenberg actually sought to recover
the policy limt. Accordingly, we allowed $35,000.00, attorney’s
fees, and 18 percent per annum statutory damages to be taken into
account for purposes of determ ning the anobunt in controversy.
Unlike the insurer in G eenberg which established that it
faced a good faith claimup to its policy limts, Hartford has
provi ded no evidence that its potential liability is anywhere near
the $1 mllion Iimt of its general liability policy. The only
evidence available is (1) that Lou-Con seeks $261.42 in defense
costs from Hartford and (2) that Tullos may be covered by
Hartford’'s policy for less than two of the twenty-seven years
duri ng whi ch he worked for Lou-Con and al |l egedly suffered asbest os-
related injury. Based on this information, we cannot concl ude t hat

8



Hartford’'s potential liability wll nmeet the jurisdictional
t hr eshol d.
| V.

Since Hartford has failed to establish a sufficient amount in
controversy by a preponderance of the evidence, we find that the
district court properly dismssed its petition for |ack of subject
matter jurisdiction. Accordingly, the judgnment of the district
court is affirned.

AFFI RVED.



