IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30370
Summary Cal endar

VELTON ZOLI COFFER
Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES DEPARTMENT
OF JUSTI CE; FEDERAL BUREAU OF PRI SONS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent s- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Louisiana

January 7, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.

PER CURI AM

This appeal presents us with an issue of first inpression:
does a detainer issued by the Immgration and Naturalization
Service (INS) render a prisoner “in custody” for purposes of
28 U.S.C. 8§ 2241? Because we determne that it does not, we
affirmthe district court’s dismssal of Welton Zolicoffer’s
petition, albeit on different grounds.

Zolicoffer, a federal prisoner, appeals in forma pauperis
the dismssal of his 28 U S.C. § 2241 petition for habeas corpus

relief challenging the INS s issuance of a detainer. He is
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currently serving his sentence for his conviction of conspiracy
to possess with the intent to distribute cocaine. After the INS
pl aced a detainer on him Zolicoffer filed his 28 U S.C. § 2241
petition in the US. D strict Court for the District of Colunbia,
argui ng, anong other things, that the court had jurisdiction to
conpel the Attorney General to correct its records to show that
he is a US. citizen. The District of Colunbia court transferred
Zolicoffer’s request to have the detainer against himlifted to
the district court for the Western District of Louisiana, where

t he detai ner was issued.

The magi strate judge issued a report and recommendati on,
stating that Zolicoffer appeared to be arguing that he was a
derivative citizen but failed to provide any facts concerning the
manner in which he alleged he derived his citizenship. The
magi strate judge also found that the court |acked jurisdiction to
pronounce hima citizen and that the court was w thout
jurisdiction to order the INS to renove its detai ner against him
under 8 U.S.C. § 1252(g). Accordingly, the magi strate judge
recommended denying Zolicoffer’s petition. Over Zolicoffer’s
obj ections, and after de novo review, the district court denied
and dism ssed with prejudice the habeas petition. Zolicoffer
filed a tinely notice of appeal.

Because Zolicoffer is proceeding under 28 U S.C. § 2241, he
is not required to obtain a certificate of appealability to

proceed on appeal. See Qo v. INS, 106 F.3d 680, 681-82 (5th
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Cr. 1997). W review de novo the district court’s | egal

conclusions on jurisdiction. See Requena-Rodriqguez V.

Pasquarell, 190 F.3d 299, 302 (5th Gr. 1999).

Al t hough the district court did not discuss whether habeas
jurisdiction existed as to the INS, based on the issuance of the
detainer, this court is under a continuing duty to inquire into

the basis of jurisdiction. See Solsona v. Warden, F.C 1., 821

F.2d 1129, 1132 n.2 (5th Gr. 1987). For a court to have habeas

jurisdiction under section 2241, the prisoner nust be “in
custody” at the tinme he files his petition for the conviction or

sentence he wishes to challenge. See Pack v. Yusuff, 218 F.3d

448, 454 n.5 (5th Gr. 2000). “Usually, ‘custody’ signifies
i ncarceration or supervised release, but in general it
enconpasses nost restrictions on liberty resulting froma
crimnal conviction.” |d.

“Filing a detainer is an informal procedure in which the INS
informs prison officials that a person is subject to deportation
and requests that officials give the INS notice of the person’s
deat h, inpending release, or transfer to another institution.”

G ddings v. Chandler, 979 F.2d 1104, 1105 n.3 (5th Gr. 1992).

We have not previously considered the precise i ssue presented,
i.e., whether the filing of a detainer alone places the
petitioner in INS custody for habeas purposes. W have, however,
inplied that we would follow the majority rule of other circuits

that prisoners are not “in custody” for purposes of the habeas
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statutes nerely because the INS has | odged a detai ner agai nst

them See Santana v. Chandler, 961 F.2d 514, 516 (5th Cr

1992) .
Most of the circuit courts that have considered the question
have hel d that a detainer does not place a prisoner in “custody”

for purposes of habeas proceedings. See Canpos v. INS, 62 F.3d

311, 314 (9th CGr. 1995)(detainer |letter al one does not
sufficiently place an alien in INS custody for habeas purposes);

Gal avi z-Medina v. Woten, 27 F.3d 487, 493 (10th Cr

1994) (because prisoner had a detainer plus a final order of
deportation against him he was in INS “custody” for habeas

purposes); Orozco v. INS, 911 F.2d 539, 541 (11th Gr.

1990) (filing of detainer, standing alone, did not cause the

prisoner to cone within INS custody); Mbhanred v. Sullivan, 866

F.2d 258, 260 (8th Gr. 1989)(filing of an INS detainer with
prison officials does not constitute the requisite “technical

custody” for purposes of habeas jurisdiction); but see Vargas v.

Swan, 854 F.2d 1028, 1032-33 (7th Gr. 1988)(remanding for a
determ nation whether an I NS detai ner would be treated as a
sinple notice of INSinterest in a prisoner or as a request to
hold the inmate after his sentence until the INS could take him
i nto custody).

This court agrees with the majority of the circuit courts

considering this issue and holds that prisoners are not “in

custody” for purposes of 28 U S.C. 8§ 2241 sinply because the INS
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has | odged a detai ner against them Zolicoffer does not contend
that the INS actually has ordered his deportation or that there
is sone other reason that he should be considered to be in the

custody of the INS. Cf. Galaviz-Mdina, 27 F.3d at 493.

Therefore, the district court’s judgnent that it did not have
jurisdiction is AFFI RVED, al beit on different grounds. See

Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992).




