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Plaintiff-appellant @ enn Brown filed this action in state
court seeking enforcenent of an arbitration award in his favor
agai nst his enployer Wtco Corporation. After the case was renoved
to federal court by Wtco, the district court stayed the case and
remanded the award to the arbitrator for a specifically limted
pur pose. Following the arbitrator’s decision on renmand, the
district court determned that the arbitrator had exceeded the

limted authority it had granted him Accordingly, the district



court vacated that part of the arbitrator’s decision that exceeded
his authority on remand and enforced the remai nder of the award.
Brown and his union, the Paper, Al lied-Industrial, Chem cal
and Energy Wbrkers International Uni on, Local 4-447 (the
intervening plaintiff-appellant) now appeal the district court’s
judgnent. After threading our way through the twi sts and turns of
the case, and after considering the several argunents made by the

parties, we affirmthe judgnent of the district court.

I

The procedural history of this arbitration case is unusually
| ong and sinuous, and a recitation of that history is necessary to
explain the issues raised on appeal.

In 1997, Wtco discharged Brown because of chronic
absenteei sm  however, the conpany failed to give Brown tinely
notice of its decision to discharge him as required by the
col l ective bargai ni ng agreenent between Wtco and Brown’ s Union
In response, the Union filed a formal grievance against Wtco on
Brown’ s behal f, and Wtco and the Union ultimately arbitrated their
di spute before Arbitrator Raynond L. Britton on January 22, 1999.
On May 24, 1999, the arbitrator ordered that Brown “be reinstated
with full back pay and seniority and that he be nade whol e except
for overtine.” (The “May 24 Award.”)

Brown was reinstated in accordance wth the May 24 Award
However, Wtco and the Union were unable to reach an agreenent on
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the cal cul ati on of Brown's back pay award.! Consequently, in July
and August 1999, Wtco and the Uni on each asked Arbitrator Britton
toclarify howthe parties should cal cul ate Brown’s back pay award.
The Union asked the arbitrator to clarify whether the award
included regularly scheduled overtinme and night shift prem um
paynments. Wtco asked the arbitrator to clarify whether the award
shoul d be reduced based on Brown’s interim earnings and Brown’s
apparent failure to mtigate his damages by seeking new
enpl oynent . ? Neither Wtco nor the Union — Brown’s exclusive
bargai ning representative — ever objected to the clarification
requests of the other.

On August 27, 1999, the arbitrator responded to the parties’
clarification requests. (The “August 27 Carification Letter.”)
The arbitrator noted that “neither party requested that

jurisdiction be retained for the purpose of addressing any

! Brown was di scharged in July 1997 and reinstated in June
1999. According to the parties, Brown’s total back pay for this
peri od anpbunted to $85, 801. 58 when cal cul ated on a “straight tine”
basis — i.e., when calculated based solely on the conpany’s
“straight tinme” hourly rate wthout regard to any additional
factors, such as regularly schedul ed overtine or special premuns
paid to workers on the night shift and without regard to any of
Brown’ s interim earnings.

2 Brown testified at the arbitration hearing that he had
not been regularly enployed fromJuly 1997 until June 1999 and t hat
he earned about $3,000 during this tine fromself-enploynent. The
Union also submtted Brown’ s past earnings statenent, dated July
11, 1999, indicating that Brown had earned approxi mately $2,500 to
$3,000 fromJuly 1997 to June 1999 perform ng odd jobs. There is
apparently no testinony as to whet her Brown nmade any effort to find

new enpl oynent during this tine.



gquestions that mght arise as to the inplenentation of the renedy
awar ded,” and he expressed the viewthat, therefore, “jurisdiction
was not retained.” Neverthel ess, the arbitrator provided
guidelines for construing the original My 24 Award. He stated
t hat the | anguage of the back pay award was i ntended to grant Brown
back pay based only on the conpany’s “straight tinme” hourly rate
for all hours of Brown’ s regular shifts. Because paynent of night
shift premuns and regularly scheduled overtine would be in
addition to the “straight tinme” hourly rate, the arbitrator
concl uded that such paynents woul d not conport with the intent of
his original May 24 Award. Turning to the interim earnings and
mtigation issues raised by Wtco, the arbitrator noted that the
May 24 Award was silent with respect to these i ssues; nevert hel ess,
he concluded that it was appropriate to consider these issues in
order to clarify the intent of the original May 24 Award. He al so
concluded that Brown did have an “affirmative duty to reasonably
mtigate the anmount of loss that he suffered as a result of
[Wtco’s wongful] discharge and to show that he nmade a good faith
effort to satisfy this obligation by seeking conparable enploy.”
The arbitrator further stated that the “[f]ailure of the Gievant
to establish that he actively and adequately searched for
conparabl e work justifies that a reasonabl e deducti on be nmade from

t he $85, 801.58 figure cal cul ated as back wages.”® Wtco urged the

3 Brown and the Union appear to argue that these
determnations were legally erroneous and factually baseless
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arbitrator to deduct about $50,000 or $60,000 from the $85, 801.58
figure calculated as back wages by the parties. However, the
arbitrator rejected this suggestion because it was not based on any
formul a or evidence that denonstrated the amount Brown shoul d have
been able to earn if he had taken reasonable steps to mtigate his
damages. |Instead, the arbitrator stated that, for the purposes of
mtigation of Brown’s damages, the parties should use the average
wage of simlar workers in the New Oleans area as a “qguide.”
Specifically, the arbitrator said:

In endeavoring to determne an appropriate
reduction to the Gievant’s back-pay award
the Arbitrator is of the viewthat it would be
nmore in keeping with the Award if the parties
use as a guide, the average wage paid to
enpl oyees possessing the experience, skills
and background of the Gievant in the New
Ol eans area. Further, the Gievant shoul d be
af forded a grace period of three (3) nonths as
representative of t he tinme reasonabl y
necessary to obtain conparabl e enpl oynent.

because Wtco did not raise mtigation as an affirmative defense
during the initial arbitration hearing. However, the Union has not
sought to nodify or correct the arbitration award. |In any event,
t he courts should not reviewthe nerits of an arbitrator’s deci sion
pursuant to a collective bargaining agreenent, even if a party
alleges that the arbitrator’s decision rests on errors of fact or
| aw. See Major League Baseball Players Association v. Garvey, 532
UsS 504, 509 (2001). Accordingly, we do not address the
correctness of the arbitrator’s ruling.
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August 27 Cdarification Letter at 2.° After receiving the
arbitrator’s August 27 Carification Letter, Wtco tendered to
Brown a check for $13,441.57, reflecting three nonths back wages
for the “grace period” prescribed by the arbitrator and a bonus
that was paid to all Wtco enployees during the period between
Brown’s discharge and his reinstatenent. Brown cashed Wtco's
check. However, the Union and Wtco were unable to reach any
further agreenent regardi ng any additional anount of back pay owed
to Brown.

In Novenber 1999, while Wtco and the Union were still
negotiating the total amount of Brown’s back pay award, Brown
personally filed suit against Wtco in state court seeking
confirmati on and enforcenent of the original My 24 Award. The
Union was not a party to the case at this point. Wtco pronptly
renoved the case to federal district court based on federal

guestion jurisdiction and answered Brown’s conplaint.®> Wtco then

4 The Uni on al so asked the arbitrator to clarify one i ssue
t hat does not appear to be directly related to the cal cul ati on of
Brown’ s back pay award. The Uni on asked the arbitrator to nmake it
clear that Wtco should expunge Brown’s disciplinary record in
accordance with the provisions of the collective bargaining
agreenent. In his August 27 Clarification Letter, the arbitrator
indicated that, consistent with the terns of the collective
bargai ning agreenent and the My 24 Award, Wtco should not
consi der any attendance violation by Brown that occurred nore than
one year before Brown was term nated and any ot her violation that
occurred nore than three years before Brown was term nated.

5 Brown's enforcenent action arises under § 301 of the
Labor Managenent Rel ations Act, 29 U.S.C. § 185(a), because Brown's
claimrequires the court tointerpret his rights under a collective
bar gai ni ng agreenent and determ ne whether the agreenent has been
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moved to stay Brown’s enforcenent action and remand the case to the
arbitrator to clarify further how to inplenment Brown’ s back pay
award. Brown opposed the remand notion, arguing that the May 24
Award was final and unanbi guous in its determ nation that Brown was
entitled to full back pay. The case was referred to a nagistrate
judge for all proceedings and for judgnent in accordance with 28
US C 8 636(c) upon witten consent of all parties.

In ruling on the remand notion, the magistrate judge agreed

wth Wtco in large part, holding that the arbitrator retained

br eached. See Carrion v. Enterprise Ass’'n, 227 F.3d 29, 34
(2d Cr. 2000) (8 301 jurisdiction extends to law suits by a
represented enployee seeking to enforce an arbitration award
agai nst an enployer); Ceveland v. Proca Co. 38 F. 3d 289, 296 & n.5
(7th Gr. 1994) (sane). See also Del Costello v. Internationa

Br ot herhood of Teansters, 462 U.S. 151, 165 (1983); Thomas v. LTV
Corp. 39 F.3d 611, 621-22 (5th Cr. 1994). Such a claimis

according to the Suprene Court, a “hybrid” claimagainst both the
enpl oyer and the union “anpbunting to a direct challenge to the
private settlenent of disputes under the collective bargaining
agreenent.” Del Costello, 462 U. S. at 165 (quotations and citations
omtted). The enployee’s cause of action against the enployer
arises directly from8 301. |If the enpl oyee so chooses, he may sue
one defendant and not the other, but the case to be proved is the
same whet her one or both are sued. Thomas, 39 F.3d at 621-22. The
enpl oyee nust all ege and prove both that the enpl oyer has breached
the col |l ecti ve bargai ni ng agreenent and that the uni on has breached
its duty of fair representation. [d. (citing Daigle v. Gulf States
Uilities Co., Local 2286, 794 F.2d 974, 977 (5th Cir. 1986)). See
al so Del Costello, 462 U.S. at 165-66. In this case, Brown does not
appear to have alleged — nmuch less shown - any breach of the
Union’s duty of fair representation. Accordingly, Brown nay have
failed to state an adequate 8§ 301 claim However, neither Wtco
nor the Union appears to have ever raised this issue bel ow and no

one raises the issue on appeal. Accordingly, we do not decide
whet her Brown has personally stated a proper 8 301 claimin this
case. In any event, as an intervening plaintiff the Union clearly

does state a claimunder § 301, so there can be no question about
our subject matter jurisdiction.



jurisdiction to clarify his May 24 Award as a matter of |aw, that
the parties had tinely requested such clarification; and that the
August 27 Cdarification Letter is a tinely and binding
clarification of the May 24 Award. However, the nagistrate judge
ultimately denied Wtco's notion to remand, finding the clarified
arbitration award to be “clear and unanbiguous as to both the
content of the back pay award and the nethod used to calculate it.”

After the Union intervened, Wtco filed a second notion
seeking remand to the arbitrator for clarification regarding the
proper nmethod for determ ning the “average wage” figure referenced
inthe arbitrator’s August 27 Carification Letter. Brown opposed
the notion for the sane reasons he opposed Wtco's first notion,
but the Union took a different position. The Union agreed that a
remand was appropriate, but it argued that the court should renmand
the case to the arbitrator with instructions to revisit all of his
previ ous determ nations regarding Brown’s interi mearnings and his
duty to mtigate danages.

The magistrate judge agreed with Wtco and granted the
conpany’s notion to stay and remand the case. According to the
magi strate, it had becone apparent that the parties disagreed as to
t he exact neani ng of “the average wage paid to enpl oyees possessi ng
the experience, skills, and background of the Gievant in the New
Oleans area.” Because such an average wage could not be
determ ned froman undi sput ed source of information, the nagi strate
judge concluded that the arbitrator should clarify exactly what
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t hat average wage figure should be. However, the nagi strate judge
found the remainder of the My 24 Award and the August 27
Clarification Letter to be clear and binding on the parties.
Accordingly, the magi strate specifically stated that the arbitrator
could not reconsider the remainder of the clarified award upon
remand. ©
On remand to the arbitrator, Wtco presented affidavit

evi dence froman expert w tness regarding the average wage paid to
enpl oyees in the New Ol eans area possessing Brown’ s experience,
skills, and background. The Union, however, chose not to present
any evidence on Brown’'s behalf regarding the average wage issue.
| nstead, the Union presented evidence only to support its claim
that Brown had nade a reasonable good faith effort to search for
enpl oynent and mtigate his damages. Over Wtco' s objection,
Arbitrator Britton accepted such evidence. On Decenber 14, 2001,
the arbitrator found that Wtco’'s evidence supported a finding of
an average wage of $21.51 per hour for an average work week of
forty-two hours. (“Decenber 14 Remand Decision.”) However,
Arbitrator Britton concluded that

i nasmuch as the parties have agreed to the

figure of $85,801.58 cal cul ated as back wages,

the Arbitrator finds that the Gievant is

entitled to the sum of $85,801.58 less the

anount paid to the Gievant of $13,441.57 and
$3, 500 derived from outsi de work. It is the

6 The nmagistrate also stated that the arbitrator could
recei ve what ever evidence the arbitrator consi dered appropri ate and
necessary to nmake the clarification specified in the remand order.
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further view of the arbitrator that the work
ethic of the Gievant should be consi dered as
a factor in the conputation of the back wages

due t he Gievant.... Because of this
denonstrated poor work ethic, a further
deduction of $8,500 is warranted.... So
cal cul ated, the total anpbunt due the Gi evant
is $60, 360. 01.

December 14 Renmand Deci sion at 2. In other words, the arbitrator

essentially abrogated the determ nations that he nmade i n t he August
27 Cdarification Letter, which provided for a “reasonable
deduction” in Brown’ s back pay award on account of Brown’s failure
to satisfy his affirmative duty to mtigate his damges by seeking
conpar abl e enpl oynent. The arbitrator also ignored the specific
formula that he had provided for calculating such a “reasonabl e
deduction.” Instead, the arbitrator awarded Brown full back pay,
calculated on a straight tinme basis with deductions only for
Brown’s actual interimearnings, his history of absenteeism and
the anobunt that Wtco had already paid him

After receiving the arbitrator’s clarification decision, the
parties jointly noved the magistrate judge to lift his stay on the
case, and they filed cross notions for summary judgnment. On Apri
26, 2002, the magistrate judge granted Wtco’'s notion for summary
j udgnment and deni ed the sunmary j udgnent notions filed by Brown and
the Union. (Hereinafter, the “April 26 Summary Judgnent Order.”)
In doing so, the magistrate judge reaffirnmed his prior decision
hol ding Arbitrator Britton’s August 27 Carification Letter to be

a binding clarification of hisinitial award. The nmagi strate judge
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further held that the arbitrator exceeded the scope of his
authority under the remand order by revisiting the clarifications
he made in his August 27 Carification Letter to the parties
aut hori zing a “reasonabl e deduction” in Brown’ s back pay award on
account of Brown’s failure to establish his good faith effort to
seek conparabl e enpl oynent and prescribing a specific nmethod for
calculating such a deduction. Because those unanbi guous
determ nations had already been confirnmed and enforced by the
magi strate judge’'s remand order, the nmagistrate held that
Arbitrator Britton had no authority on remand to reconsi der them

The only issue upon remand was “to determ ne

exactly how that ‘average wage’ should be

cal cul at ed” and, upon determ ni ng that nunber,

to plug it into the fornula and cal cul ate the
anount of back wages due under that fornula.

April 26 Sunmmary Judgnent Order at 12 (enphasis in original).
Accordingly, the magistrate judge vacated those parts of the
arbitrator’s remand deci sion that exceeded the scope of hislimted
authority on remand. The magi strate judge enforced the renai nder
of the Arbitrator’s decision and awarded Brown back pay in the
anount of $85, 801.58 reduced by an anmount equal to $21.51 per hour
for a forty-two hour week for the period of tine beginning three
mont hs after the date of Brown’s di scharge through the date of his
rei nst at enent .
I

Both Brown and the Union tinely appeal ed the district court’s

final judgnent. On appeal, Brown argues that the magi strate judge
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erred by not enforcing the original My 24 Award, which ordered
that Brown be reinstated with seniority and “full back pay.” The
Uni on nakes a different argunent. It contends that the magistrate
judge inproperly limted the arbitrator’s authority on remand. The
Union argues, as it did below, that the magistrate judge shoul d
have remanded the case to the arbitrator for clarification of al
the arbitrator’s rulings regarding Brown’s duty and apparent
failure to mtigate his damages. Both the Union and Brown further
argue that the nmagistrate erred by vacating parts of the
arbitrator’s decision on remand and selectively enforcing the
remai nder .

It is not surprising that Wtco maintains that the nagistrate
j udge got the case exactly right. In response to Brown’ s argunent,
Wtco contends that the arbitrator had authority to clarify his
original May 24 Award and that the August 27 Carification Letter
isatinely clarification of that award that is binding on all the
parties. In response to the Union’s argunent, Wtco argues that
the magistrate judge did not err in remanding the case to the
arbitrator for the limted purpose of clarifying the exact neani ng
of “the average wage paid to enpl oyees possessing the experience,
skills, and background of the Gievant in the New Ol eans area.”
Wtco further argues, in response to both Brown and t he Uni on, that
the district court did not err in vacating those parts of the
arbitrator’s decision that exceeded the arbitrator’s authority
under the remand order.
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This court reviews a district court order confirmng and
enforcing an arbitration award de novo, using the sane standard as

the district court. Nati onal Gypsum Co. v. Gl, Chemcal, and

Atomic Wirkers International Union, 147 F. 3d 399, 401-02 (5th G

1998). The scope of judicial review of a | abor arbitration award
pursuant to a coll ective bargai ning agreenent is extrenely |imted.

See United Food and Commercial Wirkers Union AFL-C O v. Pilgrinms

Pride Corp., 193 F.3d 328, 332 (5th Cr. 1999). A court is not

authorized to reviewthe nerits of the arbitrator’s decision, even
if a party alleges that the arbitrator’s decision rests on errors

of fact and | aw. See Grvey, 532 U. S. at 5009. Furthernore, a

court is required to enforce an arbitration award only as witten

by the arbitrator. See QGOIl, Chemcal & Atomc Wrkers

| nternati onal Union, Local 4-367 v. Rohm & Haas, Texas, Inc., 677

F.2d 492, 495 (5th Cir. 1982). Thus, if the arbitration award in
question is anbiguous in its scope or application, it is

unenf orceabl e. San Antoni o Newspaper Guild Local 25 v. San Antonio

Light Division, 481 F.2d 821, 824 (5th Gr. 1973). A court may not

interpret the award in order to resolve the anbi guity and i npl enent
the award; instead, the court nust remand the award to the
arbitrator with instructions to clarify the award s particul ar

anbi gui ti es. ld.; see also Local Union 59, International

Br ot her hood O El ectrical Wrkers, AFL-C Ov. G een Corp., 725 F. 2d

264 (5th Gr. 1984) (sane). However, once the court is presented
w t h an unanbi guous, enforceabl e award, the arbitrator’s award nust
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be upheld so long as the arbitrator’s decision “draws from the
essence of the coll ective bargai ni ng agreenent” and does not exceed

the scope of the arbitrator’s authority. National Gypsum 147 F.3d

at 401-02 (internal citations and quotations omtted).

A Brown’ s Argunents.

Brown argues (1) that the arbitrator’s original My 24 Award
was final and unambi guous, (2) that Wtco failed to file a notion
seeking nodification of the May 24 Award pursuant to the Federal
Arbitration Act in a tinely manner, and (3) that the arbitrator
| acked jurisdiction to nodify the May 24 Award via his August 27
Clarification Letter. Brown therefore argues that the May 24 Award
shoul d be enforced as a final award wi thout regard to the August 27
Clarification Letter or the subsequent decision on remand and t hat
he shoul d be awarded $85, 801.58 — the anount that the parties have
stipulated to be Brown’s full back pay calculated on a straight
tinme basis wthout consideration of mtigation or any other
factors.

(1)

Ceneral ly speaking, an arbitration award for “full back pay”
is not anbiguous on its face sinply because it fails to address
whet her the award is to be offset by a grievant’s interimearnings
or a grievant’s failure to mtigate his damages by taking

reasonable steps to seek interim enploynent. See Internationa

Chem cal Wrkers Union, Local 683 v. Colunbian Chemicals Co., 331

F.3d 491, 498-99 (5th Gr. 2003). See also International Union of
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Qperating Engineers, Local No. 841 v. Murphy Co., 82 F.3d 185 (7th

Cir. 1996). But cf. San Antoni o Newspaper GQuild, 481 F.2d at 822-

23 (finding such an award anbi guous under certain circunstances).
However, in this case, it seens clear that Brown cannot argue that
the May 24 Award is a final and unanbiguous award w thout
consideration of the August 27 Cdarification Letter. Al t hough
Brown raised this argunent in opposition to Wtco' s first and
second notions to remand, Brown failed to rai se the argunent during
the sunmary judgnent phase of the proceedi ngs bel ow. At the
summary judgnent stage of the proceedings, Brown asked only for
enforcement of the arbitrator’s Decenber 14 Remand Deci si on and for
damages i n the anmount of $60, 360.01. Thus, Brown has forfeited any
argunent that he is entitled to $85, 801. 58 based on t he unanbi guous
ternms of the May 24 Award by failing to raise the argunent properly

bel ow. See Topalian v. Ehrman, 954 F.2d 1125, 1132 n. 10 (5th Gr.

1992); Watts v. Kroger Co., 170 F.3d 505, 511 (5th Cr. 1999);

Tel -Phonic Services, Inc. v. TBS Int'l, Inc., 975 F.2d 1134,

1142 n.8 (5th Gr. 1992).
Accordingly, this court can consider Brown’ s argunent only
insofar as it may show a plain error that will result in a manifest

m scarriage of justice. Nathan Rodgers Constr. & Realty Corp. V.

Cty of Saraland, Ala., 676 F.2d 162, 163 (5th Gr. 1982) (no plain

error in district court's failure to consider plaintiff's tolling
argunent not clearly addressed to district court). Especially in
the light of the Iong and convoluted procedural history of this
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case, it is clear that there is no plain error — nuch less a
mani fest m scarriage of justice — in the district court’s decision
to recognize and confirmthe arbitrator’s August 27 Carification
Letter as a binding clarification of the original arbitration

award. Both Wtco and the Union, as Brown’ s exclusive bargaining

representative in the arbitration, voluntarily requested that the
arbitrator clarify the May 24 Award in md July and | ate August
1999 — several nonths before Brown filed the instant enforcenent
action.” In response to their request, Arbitrator Britton plainly
did clarify the May 24 Award, as described above. Although the
arbitrator expressed the viewthat he did not have jurisdictionto
nmodi fy the May 24 Anard to hel p the parties i npl enent the award, he
clearly did have jurisdiction to clarify what he originally
intended to award Brown in the |light of the specific issues and

anbiguities raised by both parties post-arbitration. See Ofice &

Pr of essi onal Enpl oyees International Union, Local No. 471 .

Brownsville General Hospital, 186 F.3d 326, 331 (3d Cr. 1999);

d ass Mol ders, Potters, Plastics & Allied Wrkers Internationa

Union v. Excelsior Foundry, 56 F.3d 844, 848 (7th G r. 1995)

Therefore, Arbitrator Britton's August 27 clarification of the May

24 Award nust be deened final and binding on the parties.

! Brown does not appear to allege or argue that the Union
breached its duty of fair representation either by requesting
clarification fromthe arbitrator or by failing to oppose Wtco’'s
request for clarification. Accordingly, the Union’s actions in the
course of the arbitration can fairly be attributed to Brown.

16



(2)

Brown urges the court to disregard the August 27 Clarification
Letter because Wtco never served Brown or the Union with notice of
a notionto nodify, correct, or vacate the award as required by the
Federal Arbitration Act. See 9 US C 88 1-16 (the “FAA").
However, Brown’s reliance on the statute of limtations of the FAA
is msplaced. The FAA does not apply to cases review ng
arbitration awards pursuant to a col |l ective bargai ni ng agreenent or
any other "contracts of enploynent of ... workers engaged in

foreign or interstate coomerce.” See 9 U S.C. § 1. See also United

Paperworkers International Union v. Msco, 484 U S 29, 41 n.9

(1987). Wien an arbitration decision arises fromthe terns of the
col |l ective bargai ning agreenent, judicial reviewof the arbitration
award i s authorized not by the FAA but by the terns of Section 301
of the Labor Managenent Relations Act. See 9 U S.C. 81; 29 US.C

8§ 185 (the “LMRA” or “Section 301"). See also Msco, 484 U S. at

41 n.9; Colunbian Chemicals Co., 331 F.3d at 494-95. Thus, we are

not persuaded by Brown's argunents based on the FAA. 8

8 Courts may rely on the FAA for guidance in review ng an

arbitration award arising under a collective bargaini ng agreenent
and Section 301 of the LMRA, but courts are not obligated to foll ow
the FAA in every technical detail. Colunbian Chemcals Co., 331
F.3d at 494-95 (citing cases). Historically, this court has rul ed
on |abor arbitration disputes involving collective bargaining
agreenents pursuant to Section 301 without reference to the FAA

| d. In any event, the FAA' s statute of limtations provides no
real support for Brown’s position. As the magistrate judge
correctly noted, the FAA's three nonth statute of limtations

period governs the period of tine wwthin which a party nust file a
lawsuit in federal court asking the court to vacate, nodify, or
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(3)

Brown argues that the May 24 Award was final and that the
arbitrator therefore |lacked jurisdiction to clarify the award via
his August 27 Clarification Letter.® Brown nmkes this argunent
based solely on the plain |anguage of the collective bargaining
agreenent, which provides that “[t]he decision of the arbitrator
shal |l be final and binding on both parties.” However, contrary to
Brown’s argunent, these plain words alone do not nean that the
arbitrator has no authority to interpret or construe his
arbitration award, and Brown’'s reliance on them provides no real
foundation for the argunent he nakes.

As Wtco suggests, Brown’s Ilegal conclusion that the
arbitrator |lacked authority to issue the August 27 Carification

Letter seens to rely on the doctrine of functus officio (*“a task

performed”) — a comon law rule that bars an arbitrator from
revisiting the nerits of an award once the award has been i ssued.

See Bayne v. Morris, 68 U S (1 wll.) 97, 99 (1863) (summari zing

the strict version of the rule that prevailed at common law). This

court has not often addressed the scope of the functus officio

correct an arbitration award. See 9 U S.C. 8 12. The FAA does not
regulate the time in which the parties nmay request clarification of
an arbitration award fromthe arbitrator. That is essentially a
matter of contract between the parties that should be governed by
the terns of the collective bargaini ng agreenent.

o Article XVIII, section 3 of the collective bargaining
agreenent between Wtco and the Uni on provides that “[t] he deci sion
of the arbitrator shall be final and binding on both parties.”
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doctri ne. See Andernman/Smith Operating Co. Vv. Tennessee @&as

Pipeline Co., 918 F.2d 1215, 1220 (5th Gr. 1990). However, other

circuits have addressed the doctrine at length, and we find their

view of the doctrine to be persuasive. See generally Brownsville

Ceneral Hospital, 186 F.3d at 331 (discussing the nodern rel evance

of the doctrine of functus officio in |abor cases); Excelsior

Foundry, 56 F.3d at 846-48 (sane); Domno Goup, Inc. v. Charlie

Par ker Menorial Foundation, 985 F.2d 417, 420-21 (8th Gr. 1993)

(invoking the doctrine of functus officio in the context of

comercial arbitration).

Al t hough t he doctrine of functus officiowas strictly enforced

at common |aw (often to thwart the effectiveness of arbitration),
in the wake of the Suprenme Court’s pro-arbitration decision in

Textile Whrkers Union v. Lincoln MIls, 353 U S. 448 (1957), the

doctrine has not been as strictly enforced in | abor dispute cases

ari sing under Section 301 of the LMRA. Excelsior Foundry, 56 F.3d

at 847-48; Colonial Penn | nsurance Co. v. Omha I ndemmity Co., 943

F.2d 327 (3d Gr. 1991). Furthernore, there are a nunber of well -

recogni zed exceptions to the functus officio rule. An arbitrator

can (1) correct a mstake which is apparent on the face of his
award; (2) decide an issue which has been submtted but which has
not been conpletely adjudicated by the original award; or (3)
clarify or construe an arbitration award that seens conplete but
proves to be anbiguous in its scope and inplenentation. See

Excel si or Foundry, 56 F.3d at 847-48; Col onial Penn | nsurance Co.,
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943 F.2d at 332. In this case, the arbitrator’s August 27
Clarification Letter clearly falls within the clarification and

conpl etion exceptions to the functus officio rule. See Excelsior

Foundry, 56 F.3d at 846-48. Accordingly, the arbitrator was within
his authority under the collective bargaining agreenent when he
clarified the intent of his original award via the August 27
Clarification Letter.

Finally, in the absence of any contractual provision or fornma
arbitration rule expressly to the contrary, it seens clear that an
arbitrator nmay exercise his power to clarify the terns of an award
when he is asked to do so by parties nutually and w thout any
party’s objection within a reasonable period of tine. See

Excel si or Foundry, 56 F.3d at 848.' |In this case, the Uni on made

its request for clarification on Brown’s behalf fifty-one days
after the My 24 Award, and Wtco made its request for
clarification seventy-one days after the My 24 Award. Such
requests for clarification are not unreasonable or untinely under
the circunstances of this case. Thus, there clearly is no plain

error in the magistrate judge’ s decision to enforce the August 27

10 We nust acknow edge that we would be presented with a
different case if, for exanple, the Union had not asked for
clarification of the May 24 Award or if the Union had formally
objected to Wtco’'s request for clarification as being a request
that exceeded the scope of the arbitrator’s authority under the
ternms of the collective bargaining agreenent.
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Clarification Letter as a tinely and binding clarification of the

arbitrator’s original My 24 Award. !

1 Qur decision today is not conflict with this court’s
recent decision in Colunbian Chem cals, 331 F.3d at 498-99. In
Col unbi an Chem cals, an arbitrator ordered an enpl oyer to reinstate
a wongly discharged enployee and “make him whole in salary,
benefits, and seniority.” The union and the enployee sued to
enforce the award. The enpl oyer noved the court to remand the
award to the arbitrator with instructions to clarify whether the
grievant’s failure to mtigate should be taken into account as an
offset to the award. Id. A panel of this court held that the
conpany had wai ved any issue of offsets by failing to raise that
issue with the arbitrator and by failing to challenge the award
within the ninety day limtations period pursuant to the FAA. 1d.
Under those particul ar circunstances, the panel concluded that the
award’ s silence with regard to offsets neant that no offset was
granted. |d.

In contrast to Colunbian Chem cals, Wtco did raise the issue
of Brown’s mtigation with the arbitrator in its request for
clarification before this enforcenent action was filed.
Furthernore, the arbitrator responded to that request in a
reasonable and tinely fashion, clarifying the original arbitration
award and finding in Wtco’s favor on the mtigation issue — again,
before the suit seeking to enforce the award. Therefore, we should
defer to the judgnent of the arbitrator and enforce both the
ori gi nal arbitration award and the arbitrator’s tinmely
interpretation of the award because “‘[i]t is the arbitrator’s
construction which was bargained for.’” See San Antoni 0o Newspaper
Quild, 481 F.2d at 825 (quoting United Steelwrkers of Anerica v.
Enterprise Wieel and Car Corp., 363 U. S. 593, 599 (1960)).

To be sure, the procedural posture of this case is nore |ike
San Ant oni 0 Newspaper Guild than Col unbi an Chem cals. Conpare San
Antoni o Newspaper Guild, 481 F.2d at 822-23 wth Colunbian
Chem cal s, 331 F. 3d at 498-99 (di stinguishing San Ant oni 0 Newspaper
GQuild). In San Antoni o Newspaper @Quild, a simlar dispute over the
scope of a back pay arbitration award was resolved in favor of the
conpany through arbitration by a second arbitrator shortly after
the union’s filing of an enforcenent action in federal court. 481
F.2d at 822-26. After finding the original “nmake whole” back pay
award to be anbi guous, this court affirnmed the arbitration award,
as clarified by the second arbitrator’s decision, noting that it
was not for this court to second-guess the arbitrator’s judgnent
wWth respect to neaning of the original back pay award. [d. In
this case too, we nust enforce the May 24 Award, as construed by
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B. The Union’ s Argunents.

The Uni on does not argue, as Brown does, that the nagistrate
erred when he refused to enforce the My 24 Award w thout
consideration of the August 27 Clarification Letter. Instead, the
Uni on argues that the nagistrate judge's error was in the scope of
his remand to the arbitrator. Specifically, the Union argues that
the nmagistrate judge inpermssibly limted the arbitrator’s
authority on remand when he instructed the arbitrator only to
clarify the precise neaning of “the average wage paid to enpl oyees
possessi ng t he experience, skills and background of the Giievant in
the New Ol eans area” and to cal cul ate Brown’ s back pay award based
on the fornmula set forth in the August 27 Carification Letter.
According to the Union, remand of all of the arbitrator’s previous
determ nations regarding Brown’s interimearnings and his duty to
mtigate damages was necessary in order to resolve the anbi guous
and contradictory nature of the award, as clarified by the August
27 Clarification Letter.

The nmagi strate judge rejected the Union’s remand argunent. He
found the original award and the August 27 Clarification Letter to
be anbiguous only with respect to the precise neaning of “the
average wage paid to enpl oyees possessing the experience, skills

and background of the Giievant in the New Ol eans area.” After a

the arbitrator’s August 27 Clarification Letter, in order to give
the parties that for which they bargained — i.e., the judgnent of
the arbitrator.
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de novo review of the record in this case we find no error in the
magi strate’s reading of the My 24 Award and the August 27
Clarification Letter.??

Al t hough the Union argues that this clarification ruling nmade
Brown’s arbitration award anbi guous and contradictory, there is
not hi ng uncl ear or obviously inconsistent about the arbitrator’s
words in the original award and in the August 27 darification
Letter. In the letter, pursuant to the parties’ nutual requests,
the arbitrator stated (1) that Brown should be reinstated with ful
back pay; (2) that Brown had a duty to mtigate his damages and
that Brown had failed to showthat he had taken reasonabl e steps to
| ook for new enploynent; (3) that in calculating Brown’s full back
pay, the parties should deduct a reasonable anount from the
stipul ated amount of $85,801.58 on account of that failure to
mtigate his damages; (4) that the parties should use the “average
wage” of a simlarly situated worker over the interimof Brown’s
wrongful discharge as a guide for determning what the total
deduction should be; and (5) that the parties should give Brown a
three nonth grace period with no deduction to account for the tinme

necessary to obtain conparabl e enpl oynent.

12 Al though a court should not review the nerits of an
arbitrator’s decision or substitute its judgnent for that of the
arbitrators, in an action to confirm or enforce an arbitration
award, the court itself must determ ne whether the arbitration
award is anbiguous and decide what nust be clarified by the
arbitrator on renmand. Cf. San Antoni o Newspaper @Quild, 481 F. 2d at
825; Rohm & Haas, Texas, Inc., 677 F.2d at 495; Brownsville General
Hospital, 186 F.3d at 332-33; Dom no G oup, Inc., 985 F. 2d at 420.
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Thus, on remand from the nagistrate judge, all that the
arbitrator had to do under the magistrate judge' s clear remand
order was determ ne precisely what the “average wage” figure should
be and use that figure in the fornula set forth in the August 27
Clarification Letter to calculate the total anount of Brown’ s back
pay award. The magi strate judge nmade it clear that the arbitrator
coul d recei ve whatever evidence was appropriate and necessary to
make this clarification, but the magistrate also made it equally
clear that the remainder of the May 24 award and the August 27
Clarification Letter were deened cl ear and bi nding on the parties.
Nevert hel ess, the arbitrator went beyond the express scope of the
remand order by issuing a clarification that essentially reversed
the determnations that he made in the August 27 Carification
Letter.

Notwi t hstanding the arbitrator’s disregard of the limted
scope and purpose of the nmagistrate’s remand order, Brown and the
Uni on argue that the district court erred by vacating those parts
of the arbitrator’s Decenber 14 Remand Deci sion that exceeded the
scope of the <court’s remand order. They argue that the
arbitrator’s Decenber 14 Remand Decision was supported by the
record and consistent with the terns of the collective bargaining
agreenent and, given the deferential standard of review that
applies in actions to confirmand enforce arbitration awards, that
the decision therefore nust be enforced in its entirety. Thi s
argunent seens inapposite to the issue we are specifically
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addressing. Although it is true that the arbitrator draws his
authority fromthe terns of the coll ective bargai ni ng agreenent and
has broad discretion to adjudi cate those matters that are properly
submtted to hi mpursuant to a coll ective bargai ni ng agreenent, the
i medi ate issue before us is whether the arbitrator has the
authority to disregard the express terns of a federal court’s
remand order and effectively reverse determ nations that the court
has al ready confirnmed to be unanbi guous and bi ndi ng on the parti es.
Clearly, he does not. Once a court of conpetent jurisdiction has

confirnmed that an arbitration decision is unanbi guous and bi ndi ng

on the parties, the arbitrator becones functus officio wth respect
to that portion of the arbitration award and | acks authority to
reconsi der those aspects of his decision that are unanbi guous and

bi nding. Brownsville General Hospital, 186 F.3d at 332-33; Doni no

Goup, Inc., 985 F.2d at 420. Thus, on renand, the arbitrator is

limted in his review to the specific matter or matters renmanded
for his clarification and he may not rehear or redetermne matters

outside the scope of the remand order. See Brownsville Genera

Hospital, 186 F.3d at 332-33; Domno Goup, Inc., 985 F. 2d at 420.

It follows, therefore, that if the arbitrator exceeds the scope of
alimted remand order, then the court nmay vacate those portions of
the arbitrator’s decision on remand that go beyond his limted
authority to clarify, conplete, or correct the award that he has

al ready nmade. Accordingly, the district court was correct when it
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vacated those parts of the arbitrator’s Decenber 14 decision on
remand and enforced the remai nder of the award.
1]
For the foregoi ng reasons, the judgnent of the district court
is, inits entirety,

AFFI RVED.
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