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EDITH H JONES, G rcuit Judge:

Appel I ant N ppon Kaiji Kyokai Corporation (“NKK’) appeal s
fromthe judgnent in a negligent m srepresentati on case based on
statenents NKK nmade in a classification survey of the MV SPEEDER
that was a prerequisite to the vessel’s sale. W hold that genera
maritime law cautiously recognizes the tort of negligent

m srepresentation as applied to classification societies and that

Chief District Judge of the Southern District of Texas, sitting by
desi gnati on.



on the specific facts presented in this case, NKK owed a | egal duty
to Oto Candies. Finding no error in the district court’s
judgnent, we affirm

BACKGROUND

The SPEEDER is a high speed, alum num hulled passenger
vessel built by Austal Pty Ltd. Dianond Ferry Co., Ltd.
(“Dianmond”) took delivery of the SPEEDER in April 1995. The
SPEEDER was registered in Japan and was classified by NKK as a
“coastal (Japanese Governnment) passenger vessel.” D anond operated
the SPEEDER as a coastal passenger ferry from 1995 to 1998 in
Japan. [In 1998, D anond took the SPEEDER out of service, and her
NKK classification |apsed. On Decenber 22, 1999, Oto Candies
entered into a Menorandum of Agreenent (“MOA’) with Dianond to
pur chase t he SPEEDER. As a condition of sale, a clause in the MOA
required that NKK restore and make current the SPEEDER s coast al
classification free fromany outstandi ng recommendati ons.

On January 5, 2000, NKK issued a Cass Mintenance
Certificate to D anond that indicated the SPEEDER was certified
wthin class as a coastal passenger ferry with no outstandi ng
defi ci enci es. This condition of the MOA being satisfied, Qto
Candi es paid for the SPEEDER and it was transported from Japan to
Port Evergl ades, Florida aboard a heavy lift ship. From Port
Ever gl ades, the SPEEDER was towed to t he Bender Shipyard in Mbile,
Al abama. Once the SPEEDER arrived in Mobile, Oito Candi es arranged

for a survey by the Anmerican Bureau of Shipping (“ABS’) so that the
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vessel s classification could be transferred from NKK to ABS.

The ABS surveyor, Denetri Stroubakis, di scovered a nunber
of significant deficiencies that required repair before ABS would
classify the SPEEDER I n particul ar, Stroubakis noted damaged and
wast ed overhead spool piping sections that connect the cooling
systemnmachinery to the hull; a hull fracture in the port-aft main-
engi ne exhaust connection to the hull; fractured hull brackets,
wast ed cooling piping, leaks in the port and starboard stabilizer
fins; excessive novenent in the starboard stabilizer shaft; |eaks
inthe port-forward mai n-engi ne sea strainer that filters the water
used to cool the engines; disconnected and m ssing bil ge punps; gas
and water | eaks in the exhaust system a faulty circuit breaker for
the starboard generator; severe damage to the port-aft main
propul sion gear; exterior and interior leaks in the main reduction
gear oil coolers; danmage to the starboard-forward nmain engine
damage and deteriorationin the ventilation systemfor the port-aft
engi ne; corroded hose and pipe connections for the main and
auxiliary engine fuel and lube oil systens that created a severe
fire hazard; | eaking water-jet punp shaft seals; a heavily corroded
port and starboard water-jet punp-bladder accumul at or - bl ock val ve;
and that the engine oil was sooty, black, and contai ned particul ate
matter whi ch suggested problens with the machinery. In responseto
Stroubakis’s report, Oto Candi es had the SPEEDER repaired at the
Bender shipyard at a cost of $328, 096.43. When repairs were
conpl eted, ABS issued an interimclass certificate.
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Oto Candies filed the instant suit against NKK to
recover the costs of repairs needed for the SPEEDER to obtain a
class certificate fromABS. Oto Candies’ s sol e claimagai nst NKK
was based on the tort of negligent msrepresentation as stated in

the ALl Restatenent (Second) of Torts § 552. The district court

held a two day bench trial, after which it found that NKK owed a
duty to Oto Candies and that NKK was |iable for negligent
m srepresentation. The court awarded Ot o Candi es damages for the
repair costs. NKK tinely appeal ed.
STANDARD CF REVI EW
In admralty cases we review the district court’s | ega

concl usi ons de novo. Lake Charles Stevedores, Inc. v. Professor

Viadimr Popov MV, 199 F.3d 220, 223 (5th Gr. 1999). W review
the district court’s factual findings for clear error. Houst on

Exploration Co. v. Halliburton Energy Servs., Inc., 269 F.3d 528,

531 (5th Gr. 2001) (citing Fed. R Cv. P. 52(a)). Findings of

negli gence are factual findings. Jackson v. OM Corp., 245 F. 3d

525, 528 (5th Cr. 2001). “Under a clear error standard, this
court will reverse ‘only if, on the entire evidence, we are |eft
wth the definite and firm conviction that a m stake has been

made. ' " VWVl ker v. Cadle Co. (In re Walker), 51 F.3d 562, 565

(5th Cr. 1995 (quoting Allison v. Roberts (In re Allison),

960 F.2d 481, 483 (5th Gir.1992)).



DI SCUSSI ON
NKK i s one of the world s | argest maritine classification
societies. Cassification societies are “organi zed soci eties which
undertake to arrange inspections and advise on the hull and
machi nery of a vessel fromits initial stages in new building and
thereafter. The societies produce a certificate concerning the
vessel's seaworthiness in accordance to the trade within which it

is intended to, or does, work.” Damen L. OBrien, The Potenti al

Liability of dassification Societies to Mirine Insurers Under

United States Law, 7 U S.F. Mar. L.J. 403, 403 (1995) (quoting Eric

Sullivan, The Marine Encyclopedia D ctionary 78 (1980)). These

certificates are wdely relied upon by all sectors of the maritine
industry as an indication that a vessel is reasonably fit for its

i nt ended use. Machale A MIller, Liability of dassification

Societies fromthe Perspective of United States Law, 22 Tul. Mar.

L.J. 75, 77 (1997); Hannu Honka, The C assification Systemand its

Problens with Special Reference to the Liability of C assification

Societies, 19 Tul. Mar. L.J. 1, 3 (1994) (noting that “certificates
are inportant not only to insurers, but also to charterers, cargo
owners, buyers, and bankers, anong others, who are required to know
the ship’s condition at a specific tine”).

Citing a previous decision of this court, the parties
assuned that NKK can be held |iable under general federal maritine

law for the tort of negligent m srepresentation. Coastal (Bernuda)




Ltd. v. E£. W Saylott & Co., 826 F.2d 424 (5th Gr. 1987).' It is

true that Coastal (Bernuda) applied the principles of Section 552

of the Restatenent (Second) of Torts to a cargo purchaser’s danage

claim against a petroleum products surveyor, and reversed a
j udgnent for the purchaser, but that ruling does not automatically
translate to the relations between maritime classification
societies like NKK and their clients or third parties. | ndeed,
this court earlier reversed and renmanded a case to ascertain what
duties a classification society may owe its shipowner clients, in
contract or tort, for negligent inspection of a damaged ship. Qlf

Tanpa Drydock Co. v. Gernmanischer Lloyd, 634 F.2d 874 (5th Gr.

1981).

A handful of cases in other jurisdictions has expl ored
the duty of classification societies, yielding one definitive court
of appeals holding that a classification society cannot be liable
incontract or tort to a shipowner for a negligent survey regarding

vessel seawort hi ness. Sundance Cruises Corp. V. The Anerican

Bureau of Shipping, 7 F.3d 1077 (2d Gr. 1993). The court noted

that “a shipowner is not entitled to rely on a classification

1 The parties assunmed, and so do we arguendo, that general federal

maritinme law, not state law, applies to this case. This is because we normal |y
do not address choice of law issues sua sponte. Am |Int'l Trading Corp. V.
Petrol eos Mexi canos, 835 F.2d 536, 540 (1987) (“It is well established that
‘parties generally are bound by the theory of law they argue in the district
court, absent some “manifest injustice.”’”) (quoting Shelak v. Wiite Mtor Co.,
581 F.2d 1155, 1160 (5th Gr. 1978)). Since the district court’s jurisdiction
inthis case is based upon the diversity of citizenship of the parties pursuant
to 28 U.S. C. 1332 (2000), whether this tort arises under general nmaritine | aw or
state | aw does not affect jurisdiction.
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certificate as a guarantee . . . that the vessel is soundly
constructed.” 7 F.3d at 1084. The shi powner, not the classifi-
cation society, nust remain ultimately responsible for the ship’s
condi tion.

Wth respect toaninjured third party “who relied on the
classification or safety certificates,” however, the Second Crcuit
suggested a different result mght obtain.?2 1In cases before and
af ter Sundance, parties have sought to recover fromclassification
societies after they suffered | oss or danage al l egedly attri butabl e
to defective classification certificates. One case from the
Southern District of New York assuned arguendo, follow ng the
Sundance dicta, that a maritinme claimfor negligent representation
exi sts against a classification society on behalf of cargo owners.

Carqill, Inc. v. Bureau Veritas, 902 F. Supp. 49 (S.D.N. Y. 1995).

In Carqgill, the cargo owner |ost, because there was no evidence
that it actually relied on the classification certificates. In
another case, a classification society was held l|iable for
negligent m srepresentation to a ship charterer for whose benefit

it furnished an incorrect Suez Canal special tonnage certificate.

2 A vyear later, the Second Circuit held an independent hold inspector

liable, as a matter of contract, not tort law, to its client Cargill for
defectively certifying the condition of a ship’s hold for the carriage of
Cargill’'s fertilizer. The court distinguished the purpose of the hold survey
from that of a classification certificate to a shipowner, the latter being
intended “nmerely to . . . take advantage of the insurance rates available to a
cl assed vessel .” |International Oe and Fertilizer Corp. v. SGS Control Services,
Inc., 38 F.3d 1279, 1285 (2d G r. 1994), quoti ng Sundance, supra, 7 F.3d at 1084.
In Coastal (Berrmuda), by contrast, the plaintiff was a third party to the fue

oi | inspection report prepared by Saybolt for the cargo’s seller, rendering tort
principles applicable.




The certificate was used, inter alia, to calculate fees for passage

through the Suez Canal. Somarelf v. The Anerican Bureau of

Shi pping, 720 F. Supp. 441 (D.N.J. 1989). The theory behind this
case predates, but is consistent with the court’s dicta in
Sundance.

The district court’s adjudication of liability against
NKK therefore noves this court into novel but not entirely
unchartered territory. Al t hough the verdict was appropriate in
this case, we enphasize that a claim for negligent m srepresen-
tation in connection with the work of maritinme classification
soci eties should be strictly and carefully limted. The societies’
surveys and certificate system are essential to maintaining the
safety of maritinme commerce, yet their activities should not
derogate from shipowners’ and charterers’ nondel egable duty to
mai ntain seaworthy vessels. | nposition of undue liability on
classification societies could be harnful in several ways. The
societies could be deterred by the prospect of liability from
performng work on old or damaged vessels that nobst need their
advice. The spreading of liability could dimnish owers’ sense of
responsibility for vessel safety even as it conplicates liability
determnations. Utimtely, broader inposition of liability upon
classification societies wouldincrease their risk managenent costs
and rebound in higher fees charged to the societies’ <clients

t hroughout the maritinme industry. Wether such risk-spreading is



cost-efficient in an industry with well-devel oped | egal duties and
i nsurance requirenents is doubtful. The distinctions articul ated
in caselaw to date recognize the care with which clains against
classification societies nust be studied.

After noting this essential caveat, we proceed to the
merits of the case. To prevail on a cause of action for negligent

m srepresentati on under section 552 of the Restatenent (Second) of

Torts, Oto Candies had to establish that (1) NKK, in the course of
its profession, supplied false information for OQto Candies’s
guidance in a business transaction; (2) NKK failed to exercise
reasonable care in gathering the information; (3) Oto Candies
justifiably relied on the false information in a transaction that
NKK i ntended to influence; and (4) Oto Candies thereby suffered

pecuniary loss. Coastal (Bernmuda) Ltd., supra at 428-29 (citing

Gass v. Cedito Mexicano, S. A, 797 F.2d 220 (5th Gr. 1986)).

Addi tionally, a plaintiff cl ai m ng negl i gent
m srepresentation must be a “person, or a nenber of a ‘limted
group’ of persons, for whose benefit and gui dance the defendant
either intends to supply the information or knows that the

recipient intends to supply it." Geat Plains Trust Co. v. Mrgan

Stanley Dean Wtter & Co., 313 F.3d 305, 318 (quoting Scottish

Heritable Trust, PLC v. Peat Marwick Main & Co., 81 F.3d 606, 612

(5th Cr. 1996)). Thus, Oto Candies nust establish that NKK

provided the class certificate to D anond and knew that D anond



intended it for Gto Candi es’s gui dance and benefit.?3
This is because “[t]he Restatenent expressly limts
liability to a select group of nonclients who the m sinforner

actually knows will receive inaccurate infornation . Fi r st

Nat’'| Bank of Commerce v. ©Mnco Agency Inc., 911 F.2d 1053, 1061

(5th Gr. 1990) (enphasis added). The fact that it was nerely
possible or foreseeable that a nonclient of the information
supplier would rely on the information is insufficient. Scottish

Heritable Trust, PLC, 81 F.3d at 612; First Nat’'l Bank of Commerce,

911 F.2d at 1059-60. Furthernore, the information supplier’s
liability under section 552 is limted to those persons whom the

engagenent is intended to benefit. First Nat’'|l Bank of Conmerce,

911 F.2d at 1059; Bily v. Arthur Young & Co., 834 P.2d 745, 769

(Cal . 1992).

Di anond engaged NKK to certify the SPEEDER pursuant to
the terns of the MOA, and the court found that NKK was aware
(1) that its certification of the SPEEDER was directly related to
the pending sale of the SPEEDER to Oto Candies and (2) that the
certification would be used to guide O to Candi es’ s deci sion to buy
the SPEEDER. NKK chal |l enges these findings as clearly erroneous.
They are not.

The district court admtted into evidence witten

correspondence from Janes Aitkenhead, a ship broker, to Qto

3 Neither party contends that NKK directly provided the certificate to
Qto Candies.
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Candies directly supporting the court’s findings. Ai t kenhead’ s
comuni cations reveal that NKK was aware of the pending sale of the
ship; that NKK s reclassification of the SPEEDER free of
recommendations was a condition of the agreenent under which the
SPEEDER was to be sold; and that Oto Candies’s purchase of the
SPEEDER woul d be based on NKK' s cl assification of the ship free of
recomendati ons.

NKK argues that the correspondence is inadmssible
hearsay and that the correspondence was wthdrawn after being
offered and was not admtted into evidence. NKK' s argunment is
basel ess. According to NKK, the Index to Oto Candies’'s tria
exhibits indicates the correspondence was not admtted. On the
contrary, the copy of the index found in the record notes that the
district court admtted the exhibits at issue into evidence during
the first day of the bench trial.

Additionally, despite NKK' s representations to this
court, there is no indication in the record that NKK objected at
trial to the docunents at issue. For the first tine inits reply
brief, however, NKK objects, but it furnishes no |legal analysis
supporting its argunent that the correspondence is hearsay. Thus,

any argunent NKK may have had is waived. Cavallini v. State Farm

Mut. Auto Ins. Co., 44 F.3d 256, 260 (5th G r. 1995) (issues first

raised in areply brief will not be considered).
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NKK al so argues that it could not have known that its
certification report would be supplied to Oto Candi es because it
had no direct conmunication with Candies. Direct conmunication is
unnecessary. Section 552 requires instead that the information
supplier actually know the parties to whom and for whose explicit
gui dance the information is to be supplied.

The nere foreseeability that third parties may rely on
such reports or certificates is also insufficient for purposes of

section 552. See First Nat’'l Bank of Commerce, 911 F.2d at 1061

(the Restatenent explicitly limts an information supplier’s

liability to third parties the supplier *“actually knows” wll
receive the information and wll be influenced in their decisions
regardi ng a business transaction). Comments to section 552 nake
clear that even parties that <customarily rely on certain
information are not entitled to bring a section 552 claimunless
the information supplier knew at the tinme it supplied the

information that it was for their benefit and guidance.* As the

4 See, e.qg., the following illustrations:

10. A, an independent public accountant, is retained by B Conpany to
conduct an annual audit of the customary scope for the corporation
and to furnish his opinion on the corporation's financial
statenents. Ais not inforned of any intended use of the financial
statenents; but A knows that the financial statenments, acconpanied
by an auditor's opinion, are customarily used in a wide variety of
financial transactions by the corporation and that they nmay be
relied upon by lenders, investors, shareholders, creditors,
purchasers and the Ii ke, in nunmerous possible kinds of transacti ons.
In fact B Conpany uses the financial statenments and acconpanying
auditor's opinion to obtain a loan from X Bank. Because of A's
negl i gence, he issues an unqualifiedly favorable opinion upon a
bal ance sheet that materially msstates the financial position of B
Conpany, and through reliance upon it X Bank suffers pecuniary | oss.
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California Suprene Court notes:

[b]y <confining what mght otherwise be unlimted

liability to those persons whom the engagenent s

designed to benefit, the Restatenent rule requires that

the supplier of information receive notice of potenti al

third party clains, thereby allowng it to ascertain the

potential scope of its liability and neke rationa

deci si ons regardi ng the undert aking.
Bily, 834 P.2d at 7609. Thus, in this context, we reject any
inplication that classification societies can be liable for
negl i gent m srepresentation to parties, i ncluding wthout
limtation seanen, |ongshorenen, passengers, cargo owners, and
charterers that may rely upon a survey or class certificate, absent
actual know edge by the classification society that the certificate
or survey report was being provided for the gui dance and benefit of
the party.

We conclude that Oto Candies is eligible to bring a

negligent msrepresentation claimagainst NKK under the facts of
this case because NKK actually knew at thetine it reclassifiedthe

SPEEDER that the results of the classification survey were to be

conveyed to Oto Candies for the purpose of influencing its

Ais not |iable to X Bank.

12. In 1934, A Conpany, a firm of surveyors, contracts with B to
nmake a survey and description of B's |and. A Conmpany i s not inforned
of any intended use of the survey report but knows that survey
reports are customarily used in a wide variety of real estate
transactions and that it may be relied upon by purchasers,
nort gagees, investors and others. The survey is negligently nade and
m sstates the boundaries and extent of the land. In 1958 C, relying
upon the report that B exhibits to him purchases the land fromB
and i n consequence suffers pecuniary loss. A Conpany is not |liable
to C

Rest at enent (Second) of Torts § 552 cnt. h, illus. 10, 12 (1977).
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deci sion to purchase the SPEEDER The remai ni ng i ssues are whet her
the district court clearly erred in finding that NKK supplied fal se
information to Oto Candies, that NKK fail ed to exerci se reasonabl e
care in gathering the information, that Qto Candi es reasonably
relied on the information, and that as a result of relying on the
false information Oto Candi es suffered pecuniary | oss.

The district court found that NKK provided false
information by issuing a class certificate free of recommendati ons
in light of the various defects in the hull and machi nery of the
SPEEDER. NKK argues that the district court clearly erred in
meki ng this finding. W disagree.

Before a classification society issues a class
certificate free of recommendations, it nust be satisfied that the
certified vessel conplies with the society’s rules and standards
for ships of the relevant class. See Machale AL Mller, Liability

of Classification Societies fromthe Perspective of United States

Law, 22 Tul. WM. L.J. 75, 77-81 (1997) (describing the class
certification process). By issuing a class certificate free of
recommendations, a classification society necessarily represents

that the vessel so conplies. ad. Geat Am Ins. Co. v. Bureau

Veritas, 338 F. Supp. 999, 1011-12 (S.D.N. Y. 1972) (when a society
undertakes to classify a vessel it accepts a duty to survey and
classify the vessel in accordance wth society’s own rules and
standards), aff’'d, 478 F.2d 235 (2d G r. 1973). The certificate or
survey in no way guarantees a vessel’s seaworthi ness, however, but
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extends only as far as the nature of the survey perforned.

In this case, expert wtnesses presented by both parties
testified that the various itens of damage and deterioration found
by Stroubakis were relevant to and woul d affect the SPEEDER s NKK
classification. lan Smth, NKK s expert witness, testified that
t he deficiencies of the type noted by Stroubakis shoul d be noted by
a surveyor performng a class survey. Furthernore, Ben Havenan
Oto Candies’s expert wtness, testified that the various
defi ci enci es shoul d have been addressed during NKK' s certification
pr ocess. Based on their testinony, the fact finder could
reasonably infer that NKK' s certification of the SPEEDER free of
recomendati ons constituted fal se i nformati on because the SPEEDER
did not conply with the society’'s rules and standards for
classification at the tine of the survey. Thus, the district court
did not clearly err in finding that NKK provided false
information.?®

Haveman’s testinony also sufficiently supports the
district court’s finding that NKK failed to exercise reasonable
care in gathering the information relevant to the SPEEDER s
certification. Haveman testified that the NKK surveyor shoul d have

found the various deficiencies in the SPEEDER s hull and nmachi nery

> NKKis not being held liable, as it contends, for the vessel’'s failure

to satisfy ABS standards after being shipped to the U S
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— many of themopen and obvi ous — that Stroubakis di scovered during
hi s inspection.

NKK al so challenges the district court’s finding that
Oto Candies actually and justifiably relied on the false
information. W hold that the district court did not err in making
this finding. Oto Candies, Jr., the chief executive officer of
Oto Candies, L.L.C, testified that but for NKK s certification of
t he SPEEDER as a coastal passenger vessel free of recommendati ons,
t he conpany woul d not have purchased t he SPEEDER. Furthernore, the
district court did not err in finding Oto Candies’s reliance on
the certificate to be reasonable. NKK is one of the world s
| argest classification societies. In addition, NKK is a nenber of
the I nternational Association of Classification Societies (“I ACS")
which prescribes certain mninmm standards for classification
soci eti es. Only eleven of the world s fifty classification
societies qualify for nenbership in IACS Machale A Mller,
supra, 22 Tul. Mar. L.J. 75, 77 n.6 (1997).

Finally, NKK argues that the district court erred in
finding that Oto Candies suffered pecuniary loss as a result of
the false information. The district court awarded Oto Candi es as
damages the cost to repair the deficiencies noted by Stroubakis.
Whether this is a proper neasure of danages is uncertain, but
because NKK did not brief its reasons for contesting the danage

award, the contention is wai ved.
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CONCLUSI ON
Based on the foregoing discussion, we agree with the
district court that Oto Candies could properly bring a negligent
m srepresentation clai magai nst NKK and that the district court did
not clearly err in finding that NKK was liable for negligent

m srepresentation. The judgnent is AFFI RVED
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