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EDITH H JONES, G rcuit Judge:

This litigation between The Houston Expl orati on Conpany
(“THEC') and Hal I'i burton Energy Services, Inc. (“Halliburton”) over
t he consequences of a THEC gas well blowout is before this court
for the second tine. The dispute concerns the extent and conse-
quences of a work order that absolves Halliburton of liability for
its owmn (ordinary) negligence. |In the first appeal, we reversed

the district court’s decision that Halliburton was grossly



negligent in providing drill testing services to THEC. On renand,
the district court again found in favor of THEC, determ ning that
the work order’s indemity provision was invalid because THEC s
“conpany man” did not have actual or apparent authority to bind
THEC to its terns. Hal | i burton again appealed. W reverse and
remand.
| . BACKGROUND

This case arises froma 1997 natural gas expl osion from
THEC s well located in the Gulf of Mexico. THEC sued Halliburton
in federal court, asserting that Halliburton's failure properly to
perform drill stem testing operations led to the blowout.
Hal | i burton argued that the parties’ indemity provision precl uded
recovery. The case was tried before the district court in March
2000. The district court held that Halliburton's conduct was
grossly negligent, and thus beyond the scope of the indemity
provi si on. The court awarded THEC approxi mately $7,000,000 in
damages. W reversed that decision and remanded the case for the
district court to determ ne whether the indemity provision was

“executed by an authorized agent of THEC[.]”. See Houston

Exploration Co. v. Halliburton Energy Servs., Inc., 269 F.3d 528,

533 (5th Gir. 2001).



On remand, the district court examned the agency
question, as well as THEC s other challenges to the validity of the
i ndetmmity agreenent.!?

The relevant facts are largely undi sputed. The contract
for Halliburton to provide drill testing services to THEC was
executed through a work order. The work order stated, in red ink
directly above the signature line, that “Custoner hereby
acknow edges and agrees to the terns and conditions on the reverse
si de hereof which include, but are not |imted to PAYMENT, RELEASE
| NDEMNI TY, and LI M TED WARRANTY provision.” The reverse side of

the work order contained the indemity provision at issue.?

! THEC offered several other theories in addition to the authority
argument: (1) there was no consent to the object of the contract; (2) the
agreenment is vitiated due to error; (3) the agreenent inpernmissibly attenpts to
renounce t he warranty of workmanl i ke performance; (4) the indemity agreenent is
anbi guous; (5) a literal reading of the provision | eads to absurd consequences;
(6) redhibition; (7) breach of contract; and (8) that the i ndemmity agreenent was
a contract of adhesion. The district court rejected each of these argunents in
open court w thout el aboration

2 The indemity provision provided that:

CUSTOVER ACREES TO RELEASE HALLI BURTON FROM ANY AND ALL LIABILITY
FOR ANY AND ALL DANAGES WHATSOEVER TO PROPERTY OF ANY KI ND OANED BY,

IN THE POSSESSI ON OF, OR LEASED BY CUSTOMVER AND THOSE PERSONS AND
ENTI TIES CUSTOMER HAS THE ABILITY TO BIND BY CONTRACT. CUSTOVER
ALSO AGREES TO DEFEND | NDEMNI TY AND HOLD HALLI BURTON GROUP HARMLESS
FROM AND AGAI NST ANY AND ALL LIABILITY, CLA M5, COSTS, EXPENSES

ATTORNEY FEES AND DAMAGES WHATSCEVER FOR PERSONAL | NJURY, | LLNESS,

DEATH, PROPERTY DAMAGE AND LOSS RESULTING FROM . . . LOSS OF WELL
CONTRCL . . . CUSTOVER S RELEASE, |INDEMNITY AND HOLD HARMLESS
OBLI GATI ONS WLL APPLY EVEN I F THE LI ABILITY AND CLAI M5 ARE CAUSED
BY THE SCLE, CONCURRENT, ACTIVE OR PASSI VE NEGLI GENCE, FAULT, OR
STRICT LI ABI LI TY OF ONE OR MORE MEMBERS OF THE HALLI BURTON GROUP, I N
THE SEAWORTHI NESS COF ANY VESSEL, OR ANY DEFECT IN THE DATA,

PRCDUCTS, SUPPLI ES, MATERI ALS OR EQUI PMENT FURNI SHED BY HALLI BURTON
GROUP, WHETHER IN THE DESIGN, MANUFACTURI NG, MNAI NTENANCE OR
MARKETI NG THERECF CR FROM FAI LURE TO WARN OF SUCH DEFECT.
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Hal | i burton presented the work order to Janmes Hil eman,
THEC s on-site conpany man and drilling supervisor. Hleman signed
the work order in advance of the job, as was the customary practice
between the parties. THEC does not dispute that Hileman had
authority to sign the work orders to engage Hal li burton’s services.
THEC asserts instead that he |lacked the specific authority to
negoti ate or execute the indemity provision on behalf of THEC

The district court, applying Louisiana |law, agreed with
THEC and concl uded that Hi |l eman | acked “actual authority” because
“In]o evidence was admtted at trial to denonstrate that THEC and
Hi | eman agreed that Hi |l eman coul d enter into an i ndemmity agreenent

with Halliburton on behalf of THEC.”2® Houston Exploration Co. V.

Hal | i burton Energy Servs., Inc., 2002 W. 1963313, *6 (E.D. La Aug.

22, 2002). The district court further concluded that Hileman
| acked “i nplied actual authority” because “Hi | eman’ s representati on
of THEC on the rig as a conpany nman does not manifest an intention
on the part of THEC for himto have perm ssion to contract with
Hal | i burton for indemification and release fromliability.” 1d.
Last, the district court found that H leman |acked *“apparent
aut hority” because Halliburton did not reasonably rely on H | eman’s

mani festation of authority. Id. at *7-8. Accordingly, the

8 Under the Quter Continental Shelf Lands Act, 43 US. C 8§
1333(a) (2000), the law of the adjacent state, Louisiana, provides the rule of
deci si on.



district court ruled in favor of THEC and reinstated the award.
Hal | i burt on appeal ed.
1. STANDARD OF REVI EW
On appeal froma judgnent after a bench trial, we review
the findings of fact for clear error and the | egal issues de novo.

Cebreyesus v. Schaffer & Assocs., Inc., 204 F.3d 639, 642 (5th Cr.

2000) . A finding of fact is clearly erroneous “when, although
there is evidence to support it, the reviewi ng court based on al

the evidence is left with the definitive and firm conviction that
a m stake has been conmtted.” 1d. However, factual findings nade
under an erroneous view of controlling legal principles are

reviewed de novo. VWal ker v. Braus, 995 F.2d 77, 80 (5th Cr.

1993). Under Louisiana law, the trial court’s determ nation of an
agency relationship “is essentially a factual nmatter.” Whbb v.

Lagni appe Hosp. Corp., 714 So. 2d 901, 904 (La. App. 2d Cr. 1998).

1. DI SCUSSI ON
Hal | i burton argues that Hi |l eman had actual authority to
enter into the work order agreenent, which by inplication included
the indemity provision. There is no dispute that H |l eman had
express authorization to sign the work orders. Express actua
authority is created by the oral or witten agreenent between the

princi pal and the agent. AAA Tire & Export, Inc. v. Big Chief

Truck Lines, Inc., 385 So. 2d 426, 429 (La. App. 1st GCr. 1980).

But, THEC asserts that Hi |l eman’s express authority did not extend,



by inplication, to the agreenent’s indemification provision. The
district court accepted THEC s argunent.* W do not.
The question here is one of agency by inplication. See

Anderson Wndow & Patio Co. v. Dumas, 560 So. 2d 971, 975 (La. App.

4th Cr. 1990) (recogni zing that agency nmay be created verbally, in
witing, or by inplication). “The essential test to be applied in
determning whether an inplied agency exists, is whether the
principal has the right to control the conduct of the agent, and
whet her the agent has the right and authority to represent or bind

the principal.” Craft v. Trahan, 351 So. 2d 277, 281 (La. App. 4th

Cr. 1977) (citations omtted). More specifically, inplied agency
is created when “the agent is deened to have perm ssion fromthe
principal to undertake certain acts which are reasonably related to
the agent’s position and which are reasonable and necessary
concomtants of the agent’s express authorization[.]” AAA Tire,
385 So. 2d at 429. Under this standard, the district court deter-
m ned that Hi |l eman was authorized to agree to sone aspects of the
contract but not to others. Such an interpretation is plainly

contrary to Louisiana |law. See Southern States Equip. Co. v. Jack

Legett Co., Inc., 379 So. 2d 881, 884 (La App. 4th Cr. 1980);

Hawt horne v. Kinder Corp., 513 So. 2d 509, 512 (La. App. 2d G

1987) .

4 The district court found that “H |l eman’'s representati on of THEC on
the rig as a conpany man does not nmanifest an intention on the part of THEC for
him to have permission to contract with Halliburton for indemification and
release fromliability.”



In Southern States, the defendant contracted with the

plaintiff 43 tines over a three-year period to | ease property used

toinstall street lights and traffic signals. Southern States, 513

So. 2d at 883. For each transaction, the parties executed an
identical “Rental Dray Receipt” that item zed the equi pnent and
contained a limtation of liability provision. 1d. Most of these
recei pts were signed by the defendant’s construction foreman with
the principal’ s express permssion. The trial court concluded that
the agent did not have the authority to bind the defendant to the
liability provision, even though he was authorized to accept
delivery of the equi pnent. The appellate court reversed. “On sone
thirty-one prior occasions [the agent] signed dray receipts
containing this identical provision and the defendant honored the
i nvoi ces submtted by the plaintiff based upon these receipts.”
Id. at 884. The appellate court concluded that, under these cir-
cunst ances, the defendant’s foreman “acted as the authorized agent
in signing the dray receipts and thereby bound [the defendant] to
its terns.” 1d.

The Loui si ana court of appeals reached the sane result in
Hawt horne. There, the defendant’s enpl oyees contracted with the
plaintiff, a waste di sposal corporation, to enpty trash dunpsters
at various stores. Hawthorne, 513 So. 2d at 509. The contracts
each contained a one-year term wth an automatic renewal provision
unless witten notice of cancellation was given 60 days prior to
the term s end. Id. at 510-11. The defendant discontinued
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paynents for waste di sposal without giving the requisite notice.
The trial court determned that the defendant had breached the
contract and the court of appeals agreed. The appellate court
concl uded that the defendant’s enpl oyees had inplied authority to
bi nd t he corporation because the enpl oyees had express authority to
obt ai n di sposal services and the contracts were necessary to obtain
those services. |1d. at 512. (“D sposal services were necessary in
the ordinary course of affairs to which [the defendant] was
devoted.”) (citation and quotations omtted).

THEC erroneously relies on Equi pnent Rental Svcs., Inc.

v. Canpesi, 351 So. 2d 1298, 1299 (La. 1st GCr. 1977), to support
its position that Hleman’s authority was specifically limted to
permtting Halliburton to conmmence the drill testing operation. In

Equi pnent Rental, the court found that the defendant’s super-

intendent had authority to sign a receipt, but did not have
authority to agree to all the terns in the receipt. Id. at
1298- 99. | nportantly, the enployee signed a contract that
dramatically altered the terns of a prior agreenent between the
parties despite his being authorized only to accept delivery of
mer chandi se. Id. Here, there was no prior agreenent, although
negotiations for a Master Service Agreenent had failed five years
earlier. Moreover, THEC ignores the fact that the parties
continued to do business pursuant to the work order agreenents,
whi ch contained indemity provisions, in the absence of a Master
Service Agreenent. There is no evidence that the work orders

8



dramatically altered the terns between the parties. Consequently,

the I ogic of Equi pnent Rental is inapplicable here.

In the instant case, THEC approved and pai d hundreds of
simlar work orders w thout objection. Many of these work orders
were signed by conpany nen, including Hileman, who was THEC s
“ultimate authority” for the well in question. |In fact, H |l eman
testified that he continued to sign simlar work orders even after

t he bl owout . As in Southern States and Hawt horne, the repeated

approval of work orders manifests the scope Hileman’s authority.
Furthernore, Halliburton refused to commence drill testing unless
THEC agreed each tine to the terns of the work order. W t hout
H | eman’ s consent to the i ndemmity provision, Halliburton woul d not
have perfornmed the service THEC readily admts Hlemn was
aut hori zed to procure. Thus, Hleman's consent to the indemity
provi sion was “reasonably related to the agent’s position” and was
“a reasonabl e and necessary concomtant[] of the agent’s express
aut horization[.]” AAA Tire, 385 So. 2d at 429.

In the end, THEC managenent consented to Halliburton’s
rel ease and indemity provision, despite any earlier msgivings.

See Morgan v. Cedar Gove Ice Co., 41 So. 2d 521, 523 (La. 1949)

(“[A] defense interposed by a corporation that its agent had no
authority to execute a contract on its behalf is | ooked upon with

di sfavor, especially where the contract has been executed i n whol e



or in part.”).® Accordingly, we conclude that Hilenman s express
authority to enter into the work order agreenents necessarily
included the inplied authority to consent to the release and
i ndermity provision.?®
V. CONCLUSI ON

For the reasons stated above, we REVERSE the district
court’s decision that THEC s agent exceeded his authority and
REMAND f or a determ nation of Halliburton’s contractual entitl enent
to attorneys’ fees and for further proceedi ngs consi stent herewth.

REVERSED and REMANDED.

5 Because we concl ude that Hil eman had actual authority as a matter of
I aw, we need not reach the apparent authority question.

6 Li ke the district court, we reject THEC s ot her assi gnnents of error.
The district court did not abuse its discretion in excluding evidence regarding
the scope of authority of Halliburton s enployees, as such evidence was imma-
terial. Furthernmore, THEC s renmining argunments are barred from consideration
under this court’s mandate rule. See Tollett v. Gty of Kemah, 285 F. 3d 357, 364
(5th Gr. 2002) (district court “must inplenent both the letter and the spirit
of the nmandate, taking into account the appellate court's opinion and the cir-
cunstances it enbraces”) (citations and quotations onmtted). And, evenif these
arguments were not barred, they are without merit.
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