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GARWOOD, Circuit Judge:

In this qui tamaction, the United States of Anmerica, through
its relator Irvin Wllard (WIllard), appeals fromthe judgnent of
the district court, pursuant to Fed. R Gv. P. 12(b)(6) and 9(b),

di sm ssing the second anended conpl aint fil ed agai nst Humana Heal th



Plan of Texas, Inc. and Humana, Inc. (Humana) alleging Humana
violated the False Cainms Act, 31 U S.C. § 3729, et seq. (FCA). W
affirm
Facts and Proceedi ngs Bel ow

Humana, Inc., through its subsidiary Humana Health Pl an of
Texas, Inc., operates health nai ntenance organi zations in various
counties in Texas. Humana entered into contracts with the Health
Care Financing Admnistration (HCFA) of the United States
Departnent of Health and Human Services to provide health care
services to Medicare beneficiaries. Humana is paid a fixed rate
for each enrollee, determned annually, based on the average
anti ci pated Medi care expenses of all Medicare-eligible individuals
in a given geographic area, generally on a county-by-county basis.
These rates are referred to as capitation rates.

Wl ard worked as a sal es representative for Humana from 1995
t hrough 1998, selling Humana's Medi care HMO products. During this
time, Humana operated an HMO for Medicare beneficiaries in a
Houston service area conprised of Harris, Austin, Colorado,
Fayette, and Wller counties. Harris County enconpasses the
metropolitan Houston area, while the other counties are conprised
of nore rural areas.

An HMO under contract with the HCFA may not discrimnate in
enrol Il nent on the basis of health, or on any other basis used as a

proxy for health. See 42 U S.C. 8§ 1395m(i)(6)(a)(iv); 42 CF.R



8§ 417.428(b)(1). WIllard contends that, fairly read, its Second
Amended Conpl ai nt al | eges that Humana engaged in a “cherrypi cki ng”
schene “whereby |ess healthy potential program participants and
those living in counties outside Hunmana's favored geographic area
wer e net hodi cally di scouraged fromjoi ning Huimana's HMO.” Wil Il ard
alleged in his conplaint that Hunmana adopted a variety of
techni ques to prevent eligible participants fromlearning they can
join Humana's HMOs. W/l lard further all eged that he was “tol d t hat
Humana only wanted to insure healthy people, and would | ose noney
if it enrolled sick people or people who lived too far from
Humana's established providers.” Wllard asserts that when he
persisted in soliciting and enrolling people from the outlying
counties, he was warned not to do so, and was ultimately fired.
Wllard contends that in order for Humana to gain entry into
the lucrative Houston market, HCFA required that Humana serve the
outlying counties. In his conplaint, WIllard alleged that
“IWithout revealing its intentions to either relators or HCFA,
Humana Texas entered [into] contracts to serve those counties with
no intention of actually enrolling Medicare participants there.”
In May 1999 Wllard filed a qui tam conpl aint under the FCA
agai nst Humana and other HMOs. The Governnent elected not to
intervene. Thereafter, in May 2000 Wllard filed his First Armended
Conpl aint and Humana filed a notion to dismss WIllard s First

Amended Conplaint pursuant to Federal Rules of G vil Procedure



12(b)(6) and 9(b), and challenged the constitutionality of the
FCA' s qui tamprovision. On August 10, 2000, Judge Kent stayed the
case pending this court's en banc decision in Riley v. St. Luke's
Epi scopal Hospital, 252 F.3d 749 (5th Cr. 2001) (en banc), in
whi ch this court upheld the constitutionality of the FCA's qui tam
provision. At a July 2001 status conference following the R ley
deci sion, Hurmana reasserted its request for Wllard to plead fraud
wth specificity. Judge Kent granted WIllard | eave to anend his
conplaint and allowed Hunana to reassert its non-constitutiona

grounds for dismssal. WIllard filed his Second Anended Conpl ai nt
later in July 2001.

On July 30, 2001, the case was transferred to Judge Lake.
Humana filed a renewed notion to dismss Wllard' s Second Arended
Conpl ai nt pursuant to Fed. R Cv. P. 12(b)(6) and 9(B) and Wl l ard
moved for partial summary judgnent. Judge Lake granted the notion
to dismss and denied the notion for summary judgnent as noot.
WIllard appeals the district court's grant of the notion to
dismss, as well as the district court's denial of |eave to anmend
hi s conpl ai nt.

DI SCUSSI ON
St andard of Revi ew

We review a Rule 12(b)(6) notion de novo and accept all well -

pl ead factual allegations as true. Abrans v. Baker Hughes, Inc.,

292 F.3d 424, 430 (5th Cr. 2002). “[T]he central issue is



whether, in the |ight nost favorable to the plaintiff, the
conplaint states a wvalid claim for relief.” Copel and .
Wasserstein, Perella & Co., Inc., 278 F.3d 472, 477 (5th Gr.
2002). “Under Rule 12(b)(6), a claim maybe dism ssed when a
plaintiff fails to allege any set of facts in support of his claim
which would entitle himto relief” and “the court accepts as true
the well-pled factual allegations in the conplaint, and construes
themin the light nost favorable to the plaintiff.” Tayl or v.
Books AMIIlion, Inc., 296 F.3d 376, 378 (5th Gr. 2002). However,
“conclusory allegations . . . will not suffice to prevent a notion
to dismss,” id., and neither wll “unwarranted deductions of
fact.” @iidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cr.
1992) . In deciding a notion to dismss the court nay consider
docunents attached to or incorporated in the conplaint and natters
of which judicial notice may be taken. Lovel ace v. Software
SpectrumlInc., 78 F.3d 1015, 1017-18 (5th Gr. 1996).

W review the district court's denial of |eave to anend the
conpl aint for abuse of discretion. Hypes v. First Comerce Corp.
134 F. 3d 721, 727-28 (5th Cr. 1998).

1. Dismssal of Wllard's C ains

Wllard' s Second Amended Conplaint alleges that Humana
violated 31 U.S.C. § 3729(a)(1) and (a)(2). Section 3729 states in
rel evant part:

“Any person who: (1) knowi ngly presents, or causes to be



presented, to an officer or enployee of the United States
Governnment or a nmenber of the Arned Forces of the United
States a false or fraudulent claim for paynent or
approval ; (2) know ngly nmakes, uses, or causes to be nade
or used, a false record or statenent to get a false or
fraudul ent cl ai mpaid or approved by the Governnent;

is liable to the United States Government for a civi
penalty . ”

WIllard contends that Humana engaged in a “cherrypicking”
schene which violates the FCA in three distinct ways. First,
WIllard argues that because Humana is paid based on the average
expenses for all Medicare-eligible individuals, covering both
heal t hy and sick beneficiaries, Humana effectively overcharged the
Governnment for Medicare services by “cherrypicking” which
beneficiaries it would target for enrollnent. Secondly, WIIlard
clains that by seeking paynent under the Medicare program Humana
falsely represented (inpliedly certified) conpliance with all
material terms, statutes, and regul ations central to the Medicare
HMO program Finally, WIllard argues that Humana procured its
contract with the HCFA by fraud in the inducenent because Humana
never intended to provide services in the outlying counties.

I11. Overcharging Theory of Liability

Wl ard argues that when Humana recei ves paynent at the pre-
established “capitation rate” for healthier enrollees, this rate
i ncl udes conpensation for providing services to those individuals,
as well as a “premuni to offset anticipated costs it expects to

incur from providing services to |ess healthy persons. Wil lard



contends that by not providing services to |ess healthy persons
under its “cherrypicking” schene, Humana is effectively
overchargi ng the Governnent in violation of the FCA

Humana persuasi vely argues that any all eged di scrimnation by
way of a “cherrypicking” schenme nust occur within the popul ation
for which uniformrates have been set. Humana asserts, and Wl l ard
agrees, that the rates in this case are determ ned on a county-by-
county basis. Therefore, WIllard nust allege discrimnation based
on health status within a single county, not discrepancies in
enrol | mrent patterns anong different counties, in order to establish
t hat Humana overcharged Medicare. As such, WIllard' s overcharging
theory of liability nust fail because WIllard has not alleged
di scrim nation based on health status within any particul ar county,
i.e. rate area.

As Humana's capitation reinbursenent rates were adjusted to
each county, the district court properly concluded that Hunana
accrued no unwarranted benefit and t he governnent no | oss by virtue
of Humana enrolling nore beneficiaries in sone counties than
ot hers. The district court also properly concluded that it was
undi sputed that all <clains submtted by Humana were valid.
Moreover, the district court found that Humana's contract with the
governnent did not obligate it to take affirnmative steps to enrol
beneficiaries in all counties. Perhaps nost inportantly, the trial

court correctly found:



"Wllard has also failed to state a cause of acti on under

31 U S.C 8§ 3729(a)(2). Under section 3729(a)(2), the

plaintiff nust identify both a false claimand a false

record or statenent made or used to get that false claim

pai d. Thonpson [v. Col unbi a/ HCA Heal t hcare Corp.], 125

F.3d [899] at 903 [5th G r. 1997]. As expl ai ned above,

Wllard has not identified a false claim Mor eover

Wllard has not identified any other docunent or

statenent used to get an allegedly false claimpaid."

The False Cains Act does not create liability nerely for a
health care provider's disregard of Governnent regulations or
i nproper internal policies unless, as a result of such acts, the
provi der know ngly asks the Governnent to pay anounts it does not
owe. Harrison v. Westinghouse Savannah River Co., 176 F. 3d 776, 785
(4th Cr. 1999) ("The statute attaches liability, not to the
underlying fraudulent activity or to the governnent's wongfu
paynment, but to the 'claimfor paynent.' . . . Therefore, a central
question in False Cains Act cases is whether the defendant ever
presented a 'false or fraudulent claim to the governnent.")
(quoting United States v. Rivera, 55 F.3d 703, 709 (1st Cr.
1995)).

Because WIllard does not allege that any of the clainms were
false in the sense that they contained fal se statenents or were for
services not perfornmed or the like, Wllard nust resort to either
the “inplied certification” or “fraud in the inducenent” theories
of liability through which it may be possible to denonstrate that

otherwi se valid clains are actionabl e under the FCA

V. “Inplied Certification” Theory of Liability



In order to receive paynent, Humana submts enrollnent lists
to HCFA identifying the persons enrolled inits HVO programfor any
given nonth. WIllard does not allege that those enrollnent lists
were literally “false,” in that they requested paynent for
i ndividuals not enrolled or not eligible for enroll nent. Rather,
WIllard argues that by requesting paynent, Humana has inpliedly
represented to the Governnent that it has conplied with applicable
statutes and regulations central to performance of Humana's
contract wth HCFA, as well as the terns of the contract. WIllard
further argues that by requesting paynent, Humana inpliedly
represented that the Governnent received everything it had
contracted and Dbargained for. As there was no express
certification of conpliance, WIllard contends that Humana nmade an
“inplied certification” of conpliance which the Governnent relied
upon.

Thi s court has recogni zed that “services rendered in violation
of a statute do not necessarily constitute false or fraudul ent
clai s under the FCA.” Thonpson v. Col unbi a/ HCA Heal t hcare Cor p.
125 F. 3d 899, 902 (5th G r. 1997). This court, however, has al so
recogni zed that the FCA “interdicts material msrepresentations
made to qualify for governnment privileges or services.” | d.
(quoting United States ex rel. Winberger v. Equifax, Inc., 557
F.2d 456, 461 (5th Cr. 1977)). Wile this Crcuit has decided

cases dealingwth FCAliability based on express certifications of



conpliance with various statutes and regulations, we have not
specifically addressed whether FCA liability can be based on an
“Iinplied certification” theory.

Willard relies on the Tenth Grcuit's decision in Shaw v. AAA
Engi neering & Drafting, Inc., 213 F.3d 519 (10th G r. 2000), to
support recognition of FCA Iliability based on an inplied
certification theory. The defendant in Shaw had contracted to
perform photography services for the Governnent. ld. at 523.
Under the contract, the defendant was required to dispose of
certain chemcals used in the contracted for film processing in
accordance wth environnental guidelines and standards. ld. at
527. The United States, appearing as am cus curiae, argued that by
submtting nonthly invoices for the photography services, the
def endant :

“Iinpliedly certifiedthat it had conplied with the silver

recovery [environnmental conpliance] provisions in the

contract; because [the defendant] was being paid not only

for photography services but also for environnental

conpliance, its falseinpliedcertification of conpliance

wth the contract's silver recovery requirenent gives

rise to liability under the FCA. |d. at 531.
The Tenth G rcuit enbraced the inplied certification theory of FCA
liability, noting that it is consistent with the |egislative
history of the 1986 anmendnents to the FCA and supported by the
| anguage and structure of the FCAitself. |Id. at 530.

The district court found Shaw unpersuasive, stating that:

“Although the court used the phrase ‘inplied

10



certification,” the court did not create or recogni ze a
new or expanded cause of action under the False Cains

Act . ‘“Inplied certification” anobunts to nothing nore
than an alternative expression of the well-accepted i dea
that billing the governnent for sonething not delivered

may constitute a false claim |f the governnent defines

its bargain in a manner that requires adherence to a

statute or regulation, conpliance with that statute or

regulationis inpliedby virtue of a request for paynent.

As with a claim brought under the theory of express

certification, there can be no liability based upon an

inplied certification unless conpliance is a condition

for paynent.” (citations omtted).

As the district court explained, “[t]he Tenth G rcuit held
t hat subm ssion of the invoices constituted a fal se clai mbecause
the paynent requested was for both photography services and for
silver recovery activities, but the silver recovery had not been
perforned.” Thus, the critical point is that an action on which
paynment was conditioned had not been perforned. QG her circuits
t hat have recognized the “inplied certification” theory have al so
set forth this requirenent. See United States ex rel. Augustine v.
Century Health Svs., Inc., 289 F.3d 409, 415 (6th Gr. 2002)
(adopting the inplied certification theory, explaining that FCA
liability “can attach if the claimant violates its continuing duty
to conply with the regul ati ons on which paynent is conditioned”);
M kes v. Strauss, 274 F.3d 687, 700 (2d G r. 2001) (concl udi ng that
“inplied false certificationis appropriately applied only when the
underlying statute or regulation . . . expressly states the

provi der must conply in order to be paid’); United States ex rel

Siewck v. Jameson Science & Eng'g, Inc., 214 F.3d 1372, 1376

11



(D.C. CGr. 2000) (holding that courts wll “infer certification
fromsilence, but only where certification was a prerequisite to
t he governnent action sought”).

This court need not determ ne here whether it wll recognize
the “inplied certification” theory, because even if assum ng for
t he sake of argunment we were to apply such a theory here, Wllard
would still lack a cognizable claim for two reasons. First,
Wllard has failed to allege facts that would show that HCFA
conditioned its paynent to Humana on any inplied certification of
conpliance with the anti-discrimnatory regul ations.

It is clear that conpliance with the regulations WIllard
al | eges Humana vi ol ated was not a condition of paynent under the
contract. |f Humana engaged in any practice that “woul d reasonably
be expected to have the effect of denying or discouraging
enrol Il nent” based on health status, the Governnent is nerely
aut hori zed to suspend future enrol |l nent, suspend future paynents,
or inpose nonetary penalties, rather than w thhold paynent for
those already enrolled. See 42 U S. C § 1395m(i)(6). See also
United States v. Sout hl and Managenent Corp., 326 F.3d 669, 676 (5th
Cr. 2003). Moreover, WIllard does not allege that the regul ati ons
concerning discrimnation based on health status and incone were
referenced in the contract. Areviewof the standard contract with
Medi care HMVO providers submtted by Wllard i ndicates that neither

42 U.S.C. § 1395mm(1)(6) or 42 CF.R § 417.428(b)(1) were

12



mentioned in the contract, |let alone their conpliance certified as
a condition for paynent, despite the fact that conpliance wth
numer ous ot her regul ations, sone of which are specific to health
care providers and others of which relate to | abor nore generally,
was incorporated either within the contract itself or in its
appendi Xx.

Second, WIllard has not alleged facts sufficient to reflect
that there was any regulatory violation. WIIlard does not allege
t hat Humana turned away heal t hy peopl e or di scouraged | ess healthy
Medi care eligible people per se fromparticipating in the program
Under 42 U . S.C. 8 1395mm(i) (1), civil penalties may be inposed if
a Medicare contracting HMO engages in any practice that would
reasonably be expected to have the effect of denying or
di scouraging enrollnment by eligible individuals whose nedical
condition or history indicates a need for substantial future
medi cal servi ce. However, while WIllard alleges that Humana
supervi sors stated, as a matter of fact, that the conpany does not
profit by insuring the sick, WIllard does not allege that Hunana in
fact i npl enented a policy or practice of actually di scouraging | ess
healthy individuals fromenrolling or actually turning them away.
The conplaint never alleges that either Wllard or any of his
cowor kers at the behest of Humana either actually turned away any
| ess healthy eligible individuals or actually di scouraged any from

enrolling. |Indeed, the conpl aint does not even allege that Wllard

13



and ot her agents responsible for enrolling prospective
beneficiaries examned their nedical histories or conducted an
eval uation of their future need for nedical services.

Wllard nmerely clainms Humana acconplished a simlar ultimte
result de facto by |less aggressively marketing its plan in the
rural counties as conpared with Harris County. However, WIllard
does not allege that the Medicare eligible population in the rural
counties is less healthy on average than that in Harris County.
Even if this is assuned, the undisputed fact that reinbursenent
rates are calibrated separately for each county neans that such a
practice would not unduly benefit Humana or harm the Governnent.

WIllard cones closer to alleging a regulatory violation under
42 C.F.R 8 417.428(b)(1), which prohibits, “[p]ractices that are
di scrimnatory. For exanple, the HVMO or CMP nmay not engage in any
activity intended to recruit Medicare beneficiaries from higher
i ncone areas (usually an indicator of better health) w thout making
a conparable effort to enroll Medicare beneficiaries from | ower
i ncone areas.” However, WIllard never alleges that the rural
counties are lower incone areas than Harris County. Al though an
argunent could perhaps be made that the general provision of 42
CF.R 8 417.428(b)(1) m ght be construed to i nclude di scrimnation
between urban and rural areas in the aggressiveness of marketing
efforts, WIllard does not nake this allegation, |let alone cite any
aut hority or precedent supporting such a construction. Furthernore,

in light of the parenthetical reference to residents of higher

14



i ncone areas generally having better health and the overarching
concern of discrimnation between healthy and sick patients that
coul d underm ne the capitation rate schene, the | ack of any obvi ous
and general correlation between urban and rural status and health
woul d suggest that this classification would not be a regulatorily
recogni zed proxy for health. Even to the extent urban and rura
differences affect health, so long as any narketing differences
occur on a county-by-county basis as opposed to distinguishing
bet ween urban and rural areas that mght lie within one county, the
|atter of which is not alleged, the fact that capitation rates are
set county-by-county neans ipso facto the governnent cannot be
short changed.

Finally, even if we were to find that Humana was under a
contractual or regulatory obligation to enroll beneficiaries on a
proportionate basis in every county, WIllard' s conplaint fails
because it does not allege Humana enrolled a | ower percentage of
Medi care eligible beneficiaries in the rural counties as conpared
with Harris County.!?

V. Fraud in the Inducenent Theory of Liability

Entering into a contract with no intention of perform ng may

lEven if we assune that WIllard properly incorporated his
motion for summary judgnent filed after his second anended
conplaint into that conplaint, neither this deficiency in his
conplaint or any of the other deficiencies cited by the district
court or in this opinion are cured by Wllard s summary judgnent
not i on.

15



constitute fraud in the inducenent. FCA liability has in certain
cases been i nposed when t he contract under whi ch paynent i s nade was
procured by fraud. See Harrison v. United States, 176 F. 3d 776, 787
(4th CGr. 1999), citing United States ex rel. Marcus v. Hess, 317
U S. 537, 543-44 (1943), as the nost prom nent of cases in which FCA
liability was inposed when the contract “was obtained originally
t hrough fal se statenents or fraudul ent conduct.”

Wl lard argues that his conplaint states a valid clai munder
the FCA based on the theory of fraud in the inducenent because
Humana “entered [into] contracts to serve [the outlying] counties
wth no intention of actually enrolling Medicare participants
t here.” The district court held that Wllard's fraud in the
i nducenent claimfailed to conply with the particularity in pleading
requi renent inposed by Rule 9(b) of the Rules of Civil Procedure.

The requirenents of Rule 9(b) apply to clains under the FCA
United States ex rel. Thonpson v. Col unbi a/ HCA Heal t hcare Corp., 125
F.3d 899, 903 (5th Cr. 1997), Bly-Magee v. California, 236 F.3d
1014, 1018 (9th Cr. 2001); United States ex rel. LaCorte .
Sm t hKl i ne Beechamdinical Labs., Inc., 149 F. 3d 227, 234 (3d Cr
1998); Gold v. Morrison-Knudsen Co., 68 F.3d 1475, 1476 (2d Cr.
1995). Under Rule 9(b), “[i]n all avernments of fraud or m stake,
the circunstances constituting fraud or m stake shall be stated with
particularity.” This court has stated that Rule 9(b) requires that

the plaintiff allege “the particulars of tine, place, and contents

16



of the false representations,” Wllianms v. WV Techs., 112 F. 3d 175.
179 (5th Gr. 1997), as well as the identity of the person neking
the msrepresentation and what that person obtained thereby,
otherw se referred to as the “who, what, when, where, and how’ of
the alleged fraud. Thonpson, 125 F.3d at 903.

Mal i ce, intent, know edge, and other condition of mnd of a
person may be averred generally. Fed. R Cv. P. 9(b). This second
sentence of Rule 9(b) “relaxes the particularity requirenment for
conditions of the mnd, such as scienter.” Tuchman v. DSC
Comruni cations Corp., 14 F.3d 1061, 1068 (5th Cr. 1994). As this

court has explained, in order to adequately plead scienter, a
plaintiff nust set forth specific facts that support an inference
of fraud.” 1d. Facts that show a defendant's notive to commt the
fraud may sonetinmes provide a factual background adequate for an
inference of fraudulent intent. |Id.

The district court observed that WIllard's fraud in the
i nducenent claim is a “one-sentence allegation, devoid of any
factual information that arguably did not even neet the pleading
requi renents of Federal Rule of Cvil Procedure 8(a), and certainly
[did] not neet the requirenents of Rule 9(b).” The district court
not ed:

“WIllard does not assert a single fact to support his

all egation that Humana entered into a contract with the

HCFA with no intent to performit. Wl lard does not

al |l ege who was involved in the negotiations, or where or

when the negotiations took place, or that he has any
basis for his allegation. WIllard does not allege any

17



facts as to what was said before, during, or after the

contract negotiations to indicate that the contract was

entered with no intent on Humana's part to enrol
eligible participants fromrural counties.”

At best, WIllard arguably conplied with the |oosened 9(b)
requirenent as to state of mnd. Al t hough Wl lard's conplaint
of fered no specificity relevant to Humana's intent at the ti nme when
the contract was entered into, WIllard did offer subsequent
statenents of Humana officials suggesting they were strongly averse
to serving the rural counties. However, the trial court correctly
held that WIllard did not conme close to setting forth the
particulars of “tine, pl ace, and contents of the false
representations, as well as the identity of the person nmaking the
m srepresentation and what [that person] obtained thereby,”
otherw se referred to as the “who, what, when, where, and how' of
the alleged fraud. WIllard nerely nakes a general assertion that
Humana had to agree to serve the rural counties in order to obtain
the contract, although WIllard does not assert this comm tnent was
ever nenorialized in witing. WIlard does not allege when or how
this commtnent was made or who at Humana made it.

It is true that the pleading requirenents of Rule 9(b) may be
to sonme extent relaxed where, as is arguably the case here, the
facts relating to the alleged fraud are peculiarly within the
perpetrator's knowl edge. ABC Arbitrage v. Tchuruk, 291 F.3d 336,
350 (5th Gr. 2002). Al t hough we have held that fraud may be

pl eaded on i nformati on and bel i ef under such circunstances, we have

18



al so warned that this exception “nust not be m staken for |icense
to base clains of fraud on specul ati on and concl usory all egations.”
ld. at 350 n.67. |In addition, even where allegations are based on
informati on and belief, the conplaint nust set forth a factual basis
for such belief. Id.

First, Wllard failed to argue in his briefs to this court that
the facts were peculiarly within Humana's know edge and therefore
hi s pl eadi ngs should have been held to a |ower standard by the
district court on the issue of fraud in the inducenent. Second,
even if this court were inclined to consider this argunent sua
sponte, WIllard's one-sentence allegation fails to set forth a
factual basis even upon information and belief that provides the
particularity required by Rule 9(b).

In addition, this court may consider alternative grounds for
uphol ding the district court's decision. Henderson v. Century Fin.
Co., Inc., 577 F.2d 997, 1002 n. 5 (5th G r.1978). W observe that
Wllard' s fraud in the inducenent theory also fails to state a
cogni zabl e cl ai m because there is no regul atory viol ation.

In United States v. Shah, 44 F.3d 285, 293 (5th Gr. 1995), this
court noted, "Generally, "there is no inference of fraudul ent intent
not to perform from the nere fact that a promse nmde is
subsequently not perfornmed." (footnote omtted). See also
Rest at enent (Second) of Torts 8§ 530(1). However, where substanti al

nonperformance is coupled with other probative factors, such as
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"where only a short tine el apses between the nmaki ng of the prom se
and the refusal to perform it, and there is no change in the

circunstances,"” an intent not to performwhen the prom se was nade
may, in appropriate circunstances, be properly inferred. 37 Am
Jur. 2d, Fraud and Deceit, 8§ 478 (footnotes omtted)." Shah, 44
F.3d at 293 n. 14.

Therefore, the requisite intent nust be coupled wth pronpt,
substanti al nonperformance to denonstrate fraud in the inducenent.
It must be shown that the defendant pronptly followed through onits
intent not to perform by substantially failing to carry out its
obligations under the contract. WIllard has not alleged that no
Medi care eligible participants were enroll ed by Humana in the rural
counties or that the percentage of Medicare eligible participants
enrolled in the rural counties was |lower (rmuch |ess substantially
lower) than that in Harris County. It would be illogical to find
fraud where a party secretly did not intend to performthe contract
when it was signed, but in actuality did perform as the civil |aw
general ly regul ates actions, not thoughts alone. This requirenent
is al so necessary because the governnent nust suffer an injury in
fact for there to be standing. Berge v. Bd. of Trustees of Univ.
of Ala., 104 F.3d 1453, 1458 (4th Gr.), cert. denied, 118 S. Ct.
301 (1997). dearly, an intention devoid of an action cannot cause
an injury in fact.

Accordingly, in addition to Wllard' s fraud in the inducenent
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claimnot passing the Rule 9(b) bar, the claimis also deficient in
light of the district court’s correct determnation that WIllard
failed to state a cognizable claim that Humana violated an
applicabl e regulation or provision of the contract.?

VI. Failure to Gant Wllard Leave to Anend Conplaint for Third
Ti me

Wl ard argues that the district court erred by dismssing his
Second Anended Conplaint in part based on Fed. R Cv. P. 9(b)
W t hout granting him another opportunity to anend. The district
court stated that “WIllard has not requested |eave to anend his

conplaint to renedy this failure.”

Under Rule 15 (a), "leave to anend shall be freely given when
justice so requires,” and should be granted absent sone
justification for refusal. Foman v. Davis, 83 S. Q. 227, 230

(1962). The |iberal anmendnent policy underlying Rule 15 (a) affords
the court broad discretion in granting |eave to anend and,
consequently, a notion for |eave to anmend should not be denied
unl ess there is "undue delay, bad faith or dilatory notive on the
part of the novant, repeated failure to cure deficiencies by
anendnents previously allowed [or] undue prejudice to the opposing

party by virtue of allowance of the anmendnent, Foman, 83

2We shoul d not be understood as holding that, apart fromthe
defects we have noted in the text, a fraud in the i nducenent cl aim
of the general sort urged by WIllard would support an FCA cl aim
(particularly one the United States has declined to pursue) in
circunstances simlar to these. W nerely so assune arguendo.
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S.C. at 230.

Except as authorized by the first sentence of Fed. R GCv. P
15(a) for one anendnent before service of a responsive pleading, a
conpl aint may be anended only by | eave of the district court, and,
whil e such leave is to be freely given when justice so requires, the
decision is left to the sound discretion of the district court and
will only be reversed on appeal when that discretion has been
abused. Zenith Radio Corp. v. Hazeltine Research, Inc., 91 S. C
795, 802 (1971); Dunn v. Koehring Co., 546 F.2d 1193, 1198 (5th G r
1977).

A party who neglects to ask the district court for leave to
anend cannot expect to receive such a dispensation fromthe court
of appeals. Vega-Rodriguez v. Puerto Rico Tel. Co., 110 F. 3d 174,
183-84 (1st Cir. 1997). Rule 15(a) applies where plaintiffs
"expressly requested" to anmend even though their request "was not
contained in a properly captioned notion paper." Ballisteri v.
Pacifica Police Dep’t, 901 F.2d 696, 701 (5th Gr. 1988). A form
nmotion is not always required, so long as the requesting party has
set forth with particularity the grounds for the anendnent and the
relief sought. Fed. R GCv. P. 7(b)(1), 15(a); Edwards v.
Cccidental Chem cal Corp., 892 F.2d 1442, 1445-46 (9th Cr. 1990).
"[A] bare request in an oppositionto a notion to dismss - w thout
any indication of the particular grounds on which the anmendnent is

sought, cf. Fed. R Cv. P. 7(b) - does not constitute a notion
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within the contenplation of Rule 15(a)." Confederate Mem| Ass'n,
Inc. v. Hones, 995 F.2d 295, 299 (D.C. Cir. 1993).

For several reasons, the district court did not abuse its
discretion in not allowwng Wllard to anend his conplaint for a
third tine. First, WIllard did not expressly request wth
particularity the opportunity to anmend his conplaint for the third
time. WIllard points to the follow ng sentences on page 20 of his
Response to Humana's Second Mdtion to Di sm ss:

“I'n any event, the only relief possibly available to it

at this stage of the case is that relator replead. A

court should not dismss a plaintiff's conplaint under

Rul e 9(b) unless the plaintiff has already been given the

opportunity to anend. Hart v. Bayer Corp., 199 F. 3d 239,

247, n.6 (5th Cr. 2000); Gold v. Morrison-Knudsen Co.

68 F.3d 1475, 1476 (2nd Cr. 1995).*

While WIlard need not necessarily have filed a separate Rul e
15 notion to anend, this brief statenent does not expressly request
that Wllard be given leave to anend and does not provide any
i ndication of the grounds on which such an anendnent should be
permtted. Following the district court's order dismssing the
case, Wllard did not file a notion to reconsider as part of which
he coul d have noved to anend his conpl aint.

Additionally, leave to anmend properly may be deni ed when the
part seeking |eave has repeatedly failed to cure deficiencies by
anendnents previously allowed and when anmendnent would be futile.

Foman, 83 S. Ct. at 230. Here, WIllard has already had two

opportunities to anend the conplaint. The record indicates that the
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second instance in which the district court granted Wllard | eave
to anend was to cure the conplaint's |ack of specificity, which is
the sane basis on which WIllard now argues he should be allowed to
amend for a third tine.

Finally, it appears that a third chance to anend woul d prove
to be futile. First, thereis noindicationin Wllard' s briefs to
this court that he will be able to all ege the necessary “who, what,
when, where, and how’ of the alleged fraud. Furthernore, because
Wllard has failed to make a cogni zabl e clai mthat Humana vi ol at ed
its contract or an applicable regulation, Wllard's fraud in the
i nducenent cl ai mcannot be sustained i ndependent of Rule 9(Db).

CONCLUSI ON

For the reasons stated, the district court’s judgnent

dism ssing the action is

AFFI RVED.
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