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Bef ore KING Chief Judge, and REAVLEY and STEWART, Circuit Judges.
KING Chief Judge:

Janes Mayfield brought a qui tamaction under the Fal se d ai ns
Act, 31 U S. C 8§ 3729 (2000). On a notion for sunmary judgnent,
the district court concluded that (1) Mayfield was barred by the

doctrine of res judicata frombringing the magjority of his clains

agai nst Lockheed, and (2) the <court |acked subject matter
jurisdiction pursuant to the “public disclosure” provisions of the
Fal se Cains Act to consider the rest of Mayfield s clains against
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Lockheed.

In determning that Mayfield did not qualify as an “origi nal
source” of the information publicly disclosed in his prior state
court lawsuit, the district court aligneditself with a mnority of
the circuits interpreting the original source exception. As a
matter of first inpression for this court, we choose instead to
followthe majority interpretation. W thus vacate the judgnent of
the district court and remand for findings under this test. We
further hold that Mayfield' s prior state court lawsuit did not bar
himfrombringing the present clains under the False Cains Act.

| .
STATEMENT OF THE FACTS AND PROCEDURAL HI STORY

From Novenber 1989 until his term nation in March 1995, Janmes
Mayfi el d was enpl oyed with Lockheed Martin Engineering & Sciences
Conpany (“Lockheed”). From January 1994 until this term nation,
Mayfield worked with Lockheed as its project specialist and was
responsible for, anong other things, overseeing the contents,
preparation, execution and delivery of National Aeronautics and
Space Adm nistration (“NASA’) Form 533 reports.

Pursuant to the Engi neering, Test and Anal ysis Contract (“ETA
Contract”) between Lockheed and NASA, Lockheed was required to file
one version of the NASA Form 533 report — the 533M report — with
NASA on a nonthly basis and another version — the 533Q report -

with NASA on a quarterly basis. Essentially, the NASA Form 533



reports provided a basis for reporting and eval uati ng Lockheed’ s
costs and expenses under the ETA Contract. The ETA Contract
explicitly provided that paynent of fees to Lockheed under the
contract was contingent upon conpliance with contractual provisions
control ling Lockheed’ s reporting of accurate cost overruns and cost
at conpletion figures.

A The State Court Action

On February 17, 1995, Mayfield filed a wongful discharge suit
in state court, alleging that Lockheed wongfully termnated his
enpl oynent in retaliation for internally inquiring into whether an
act he was required to performwas illegal.

As alleged in Mayfield s first amended petition, in Decenber
1994, Mayfield becanme aware (through his supervisor, Ben Carroll)
t hat Lockheed was knowingly failing to report excessive costs and
anti ci pated cost overruns under the ETA Contract as required by the
conpl i ance provisions of the contract. After Carroll told Mayfield
that the budgets being used to conplete the NASA Form 533 reports
for NASA understated the future costs of operations, Mayfiel d began
to inquire into the legality of this conduct. WMayfield involved
more of his supervisors and managenent |evel enployees in the
matter, but, as alleged, soon becane “the victim of blatant
retaliation.”

In August 1996, the state district court granted summary

judgnent in favor of Lockheed. Final judgnent agai nst Mayfiel d was



subsequently affirnmed by the state court of appeals. See Mayfield

v. Lockheed Eng’g & Scis. Co., 970 S.wW2d 185, 187-88 (Tex. App. -

Houston [14th Dist.] 1998 pet. denied) (“Myfield 17).

B. The Federal Action

On April 24, 2000, Myfield filed a second suit against
Lockheed in federal court pursuant to the qui tamprovisions of the
False Clains Act, 31 U. S.C. 88 3729-33 (“FCA").1

Mayfield alleged in his first amended conpl ai nt that Lockheed
knowi ngly failed to report excessive costs and anticipated cost
overruns as required by the conpliance provisions of the ETA
Contract and, indeed, knewthat it could not performin accordance
wth the costs specified in the initial bid to NASA for the ETA
Contract but knowingly submtted a false bid for the contract
anyway.

On February 13, 2002, the district court granted Lockheed’ s

nmotion for summary judgnent. United States ex rel. Mayfield v.

Lockheed Martin Eng’g & Scis. Co., 186 F. Supp. 2d 711, 713 (S.D

Tex. 2002) (“Mayfield I1"). It held that the doctrine of res
judicata precluded litigation of Myfield's FCA clains to the

extent they were based on the conduct conplained of in his state

. I n accordance with 31 U.S.C. § 3730(b)(2), Muyfield
filed his conplaint under seal and served a copy on the United
States Departnent of Justice. On February 22, 2001, the
Departnent of Justice notified the district court of its decision
to decline to intervene in the case; Mayfield thereafter
proceeded as the qui tamrel ator.
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court action. 1d. at 715. It further held that although Mayfield

was not barred by res judicata fromrelitigating any clains ari sing

out of conduct not conplained of in his prior lawsuit, the court
| acked subject matter jurisdiction over these clains because
Mayfield was not the “original source” wth respect to any
al | egedly wongful conduct occurring after the filing of his prior
| awsui t .

Mayfield tinely filed a notice of appeal, requesting revi ew of
both aspects of this final judgnent.

.
STANDARD OF REVI EW

By its ternms, the “public disclosure” bar is jurisdictional
QG her circuit courts have specifically held that “[i]n a qui tam
suit brought under the FCA, the jurisdictional issue of ‘public
di sclosure’ clearly arises out of the sane statute that creates the
cause of action . . . Thus, a challenge under the FCA
jurisdictional bar is necessarily intertwwned with the nerits” and
should be resolved pursuant to either Federal Rule of Gvil

Procedure 12(b)(6) or 56. See, e.qg., United States ex rel.

Ranseyer v. Century Healthcare Corp., 90 F.3d 1514, 1518 (10th G r

1996) . While our court has not addressed this specific
jurisdictional point, we have previously stated that “[t]he
questions of subject matter jurisdiction and the nerits wll

normal |y be considered intertw ned where the statute provides both



the basis of federal court subject matter jurisdiction and the

cause of action.” dark v. Tarrant &y., 798 F.2d 736, 742 (5th

Cir. 1986); see also Eubanks v. McCotter, 802 F.2d 790, 792-93 (5th

Cir. 1986) (“Wien the basis of federal jurisdictionis intertw ned
wth the plaintiff’'s federal cause of action, the court should
assune jurisdiction over the case and decide the case on the
merits.”). W see this case as presenting one such i nstance where
questions of subject matter jurisdiction and the nerits are
intertw ned because “the defendant’s challenge to the court’s
jurisdiction is also a challenge to the existence of a federa

cause of action.” WIlianson v. Tucker, 645 F.2d 404, 415-16 (5th

Cir. 1981) (citing Bell v. Hood, 327 U. S. 678 (1945)). The proper

course of action for the district court was thus “to find that
jurisdiction exist[ed] and deal with the nerits of the case.”
Wllianmson, 645 F.2d at 415.

The district court basically followed this procedure here. It
styled Lockheed’s challenge to the court’s subject matter
jurisdiction as a summary judgnent and, presumably, utilized this
st andar d. However, instead of first considering the “public
di scl osure” bar question (which goes to the subject matter
jurisdiction of the court), it first considered Lockheed’ s

affirmati ve defense of res judicata. W believe the jurisdictiona

bar shoul d have been considered by the district court before it

moved to the nerits of Lockheed s affirmative defense. Uni t ed



States ex rel. Fed. Recovery Servs., Inc. v. Crescent Cty EMS.,

72 F. 3d 447, 448 (5th Cr. 1996) (“W are persuaded that . . . the
district court never had jurisdiction over [the action.]”); United

States ex rel. Mnnesota Assoc. of Nurse Anesthetists v. Allina

Health Sys. Corp., 276 F. 3d 1032, 1040 (8th Cir. 2002) (stating, in

a qui tamcase where information was all egedly publicly disclosed,
that “[a]t the threshold, we nust deci de whet her we have subj ect -
matter jurisdiction over this case”). We therefore begin our
revi ew by addressing the FCA's “public disclosure” bar, found at 31
US C 8§ 3730(b)(4), and review the district court’s grant of
summary j udgnent under a de novo standard of review, using the sane

standard utilized by the district court. See Kerr v. Lyford, 17

F.3d 330, 336 (5th Cr. 1999) (holding that, under a Rule 56
standard, the record nust be viewed in the Iight nost favorable to
t he non-novant).
L1l
ANALYSI S OF THE PUBLI C DI SCLOSURE BAR

A Presentation of the Disputed | ssue — Wether Mayfield is
the “Original Source” of Information

As we have discussed the procedure and the historical
underpinnings of the qui tam provisions of the FCA in prior

opi ni ons, we need not repeat themhere. See United States ex rel.

Riley v. St. Luke’s Episcopal Hosp., 252 F. 3d 749, 752-53 (5th Gr

2001) (en banc); Searcy v. Philips Elec. NN Am Corp., 117 F. 3d

154, 160 (5th Gr. 1997). Suffice it to say that in certain
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circunstances, suits by private parties on behalf of the United
St ates agai nst anyone submtting a false claimto the governnent

are permtted. Hughes Aircraft Co. v. United States ex rel.

Schuner, 520 U. S. 939, 941 (1997).

The FCA, the 1863 Cvil War statute under which these suits
are permtted, has been anended only twi ce, once in 1943 and, nore
recently, in 1986 by the Gassley Anendnents. Id. In 1943,
interpreting the qui tam provisions as then witten, the Suprene
Court stated that a private plaintiff mght bring a qui tamaction
even though his know edge of fraud was gai ned second-hand from a

governnment crimnal indictnent. See United States ex rel. Mrcus

v. Hess, 317 U S. 537 (1943). In response, Congress anended the
FCA to bar a court’s jurisdiction over qui tam suits that were
“based on evidence or information the CGovernment had when the
action was Dbrought.” 31 U S.C. 8§ 3730(b)(4) (1982 ed.)
(superceded). However, this anmendnent | ed to unintended results as
it deprived potential relators who had thensel ves given val uabl e

information to the governnent before filing their qui tamaction of

an ability to sue under the FCA. See, e.qg., United States ex rel

Wsconsin v. Dean, 729 F.2d 1100, 1106 (7th Cr. 1984) (hol ding

that the district court had no jurisdiction over a qui tam action
brought by Wsconsin based on information of Medicaid fraud the
state had uncovered because the state had reported the Medicaid

fraud to the federal governnent before bringing suit).



I n response, in 1986, Congress anended the Act (to its current
form. Specifically, it repealed the “governnent know edge”
jurisdictional bar and replaced it with the “public disclosure”

bar . See United States ex rel. Rabushka v. Crane Co., 40 F.3d

1509, 1511 (8th Gr. 1994) (discussing the purpose behind the
repeal as an accommvodation of both of the FCA's goals of pronoting
private <citizen involvenent 1in exposing fraud against the
governnent and preventing parasitic suits by opportunistic |ate-
coners who add nothing to the exposure of fraud).

Under 8§ 3730(e)(4)(A), the jurisdictional provision for qui
tam acti ons under the FCA now provides that:

No court shall have jurisdiction over an action under
this section based wupon the public disclosure of
allegations or transactions in a crimmnal, civil, or
adm ni strative heari ng, in a congr essi onal ,
adm ni strative, or Governnent Accounting Ofice report,
hearing, audit, or investigation, or fromthe news nedi a,
unl ess the action is brought by the Attorney General or
the person bringing the action is an original source of
t he information.

31 U S.C. 8§ 3730(e)(4)(A) (2000). In the related subsection
imediately following this bar, the statute further defines an
“original source” as:

[ Al n individual who has direct and i ndependent know edge
of the information on which the allegations are based and
has voluntarily provided the information to the
Governnent before filing an action under this section
whi ch is based on the information.

1d. 8§ 3730(e)(4)(B).

I n Federal Recovery Services, Inc., 72 F.3d at 451, we drew
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from the plain |anguage of 8§ 3730(e)(4) to set forth the three
guestions to be asked in a 8 3730 jurisdictional inquiry as:
(1) whether there has been a “public disclosure” of allegations or
transactions, (2) whether the qui tamaction is “based upon” such
publicly disclosed allegations, and (3) if so, whether the relator

is the “original source” of the information. Fed. Recovery Servs.,

Inc., 72 F.3d at 451.

Here, Mayfield does not dispute that Mayfield | served as a

“public disclosure” of the information alleged in Mayfield Il, nor

does he challenge the finding that the allegations in this case are

“based upon” the information disclosed in Mayfield |.2 |Instead,

Mayfi el d contends that as the “original source” of the information,

he is saved fromthe jurisdictional bar. The question before us on

2 Mayfi el d does generally argue that the jurisdictional
bar is inapplicable here because he is the one who nade the
public disclosure in the first place. However, Federal Recovery
Servi ces discusses the public disclosure bar in the context of a
case where the information was di sclosed by individuals who filed
an initial state court action before filing, as relators, their
federal qui tamaction in the nane of their newy filed
corporation. 72 F.3d at 448. Indeed, United States ex rel.
Jones v. Horizon Healthcare Corp., 160 F.3d 326, 330 (6th Cr
1998), cites to this Fifth Crcuit case in rejecting a simlar
argunent froma relator: “Because the public disclosure and the
qui_tamaction in this case both cane from Appell ant, she argues
that it is inproper to consider the qui tam action ‘based upon
the prior suit. Although Appellant’s argunment has sone intuitive
appeal , several courts have rejected the contention” because the
public disclosure bar is an express statutory bar to the subject
matter jurisdiction of the courts to review a case based on
information that has been publicly disclosed. 1d. at 333 (citing
Federal Recovery Servs., Inc., 72 F.3d at 447). W find this
reasoni ng persuasive. To the extent Mayfield thus argues that
relators involved in the initial public disclosure of information
are not subject to the “public disclosure” bar, we reject the
ar gunent .
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appeal thus turns on the statutory construction of the “original
source” exception.

B. The Paraneters of the “Original Source” Exception

The statutory construction of the “original source” exception
is the subject of much di sagreenent anongst the courts of appeals
that have addressed it. The exception explicitly requires the
satisfaction of a two-part test: (1) the relator nust denonstrate
that he or she has “direct and independent know edge of the
i nformati on on which the all egations are based” and (2) the rel ator
must denonstrate that he or she has “voluntarily provided the
information to the Governnent before filing” his or her qui tam
action. 1d. 8 3730(e)(4)(B)

Here, the district court found that:

Mayfield clearly does not have direct know edge of
conduct occurring at Lockheed after he filed his state
court action because he was | aid off fromLockheed before
that suit was filed. As such, Myfield is not an
“original source” with respect to any wongful conduct
occurring after the filing of his prior |awsuit.

Id. at 715-16. As devel oped nore fully below, we do not read the
“original source” exception to the jurisdictional bar to require
that a relator have “direct” and “independent” know edge of each
false claimalleged in his conplaint to have been submtted by the

def endant . 2

3 Qur interpretation of the jurisdictional bar does not
release the relator fromthe requirenent that he plead all false
claimallegations in his qui tamconplaint wwth particularity as
interpreted by our case law. See, e.qg., United States ex rel.
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A full understanding of the distinct definitions of “direct”
know edge and “independent” know edge in the “original source”
definition requires an analysis of the entire phrase “direct and
i ndependent know edge of the information on which the allegations
are based.” The courts of appeals are currently split regarding
whet her the phrase “the information on which the allegations are
based” refers to information on which the allegations in the qui
tam relator’s conplaint are based or information on which the
allegations in the public disclosure are based. The Fourth, Sixth,
Eighth and D.C. Grcuits have read “information” in subsection (B)
of the *original source” definition in tandem with the term
“Iinformation” in subsection (A) of the “public disclosure” bar
i medi ately preceding the “original source” definition. Thi s
reading logically leads them to conclude that “information” in
subsection (B) refers to the information on which the publicly
disclosed allegations are based rather than the information

contained inthe relator’s qui tamconplaint. See Mnn. Assoc’n of

Nurse Anesthetists, 276 F.3d at 1048 (“W have interpreted

‘i ndependent know edge’ to nean know edge not derived from the
public disclosure. The independent know edge requirenent clearly
serves the congressional goal of barring parasitic actions, but it
is worth noting that it does not bar actions based on old news, in

whi ch the rel ator i ndependently di scovers i nformati on al ready known

Russell v. Epic Healthcare Mynt. Group, 193 F.3d 304, 308 (5th
Cr. 1999) (discussing the particular pleading required under the
FCA). \Wiether Mayfield has pled his qui tamfraud all egations
wWth particularity is not the question before us on appeal.

12




to the public.”) (internal citations omtted); United States ex

rel. Gayson v. Advanced Mgnt. Tech. Inc., 221 F.3d 580, 583 (4th

Cir. 2000) (stating that the relators were not original sources of

i nformati on underlying the publicly disclosed allegations, not the

allegations in the qui tam conplaint); United States ex rel.

Findley v. FPC Boron Enpl oyees’ dub, 105 F. 3d 675, 690 (D.C. G

1997) (“*[T]he allegations referred to i n subparagraph (B) can only
mean t hose al | egati ons publicly disclosed, since those are the only
allegations nentioned at all in section 3730(e)(4). Thus, an
‘original source’ is a relator with direct and i ndependent
know edge of ‘the information’ [i.e., any essential elenent of the
fraud transaction] on which the [publicly disclosed] allegations

are based.”) (internal citations omtted); United States ex rel.

McKenzie v. Bellsouth Tele., Inc., 123 F.3d 935, 943 (6th Gr.

1997) (“To qualify as an original source, the relator nust have
direct and independent know edge of the information on which the
publicly disclosed allegations are based.”).

In contrast, the Third, Nnth and Tenth Crcuits have
construed “the information” in the phrase “the i nformati on on which
the all egations are based” torefer tothe information contained in
the qui tam conplaint filed by the relator rather than the

information contained in the public disclosure. See United States

ex rel. Hafter v. Spectrum Energency Care, Inc., 190 F.3d 1156

1162 (10th Cr. 1999) (“To establish original source status
know edge, a qui tam plaintiff nust allege specific facts - as

opposed to nere conclusions — showi ng exactly how and when he or

13



she obtained direct and independent know edge of the fraudul ent

acts alleged in the conplaint and support those allegations with

conpetent proof.”) (enphasis added); United States ex rel. Mstick

V. Housing Auth. & the Gty of Pitts., 186 F.3d 376, 388-89 (3d.

Cr. 1999) (finding that the relator was not the “original source”
because he did not have “direct and i ndependent know edge” of the
most critical elenment of his clains in the qui tam conplaint);

United States ex rel. Barajas v. Northrop Corp., 5 F.3d 407 (9th

Cir. 1993) (holding that an enpl oyee of a governnent subcontractor
had “di rect and i ndependent know edge” of the allegations contai ned
in his qui tamconplaint”).

Based on the district court’s holding that it |acked
jurisdiction because Mayfield did not have “direct and i ndependent
know edge” of each separate NASA Form 533 subm ssion clained to

constitute a false claimin the Mayfield Il conplaint, the district

court apparently assunmed the “direct and independent know edge”
requi renent was tied to the “informati on” contained in the qui tam
conplaint rather than the “information” contained in the publicly
di scl osed material. In so assumng, it, without citation, foll owed
the holdings of the Third, Ninth and Tenth G rcuits. W disagree
with this interpretation of 8§ 3730(e)(4)(B)

Looki ng at the “public disclosure” bar under (e)(4)(A) and the
“original source” definition under (e)(4)(B) together, it nakes
sense that the first elenent of the “original source” exceptionis
satisfied if an individual has “direct and i ndependent know edge”

of the *“information” on which the allegations in the public

14



di scl osure are based. W see no logic in interpreting the word
“informati on” in subparagraph (A torefer to information publicly
di scl osed and then interpreting “information” in subparagraph (B)
— a subparagraph clearly intended to define a termidentified in
subparagraph (A) — to refer to each false claim alleged in the
relator’s qui tamconplaint. This construction fails to harnonize

t he subpar agraphs of 8§ 3730(e)(4). See also Atl. Ceaners & Dyers,

Inc. v. United States, 286 U S. 427, 433 (1932) (stating that

identical words used in different parts of the sane statutory
section are intended to have the sane neaning). As stated by Judge

Luttig in United States ex rel. Siller v. Becton Dickinson & Co.,

21 F.3d 1339, 1352 (4th Gr. 1994):

[ T]he fact that sub-paragraph (B) refers to “the
information on which the allegations are based” confirns
t hat the only possible reference of the word
“Iinformati on” in sub-paragraph (B) is to the information
publicly disclosed — the exact sane reference of the word
i n sub-paragraph (A).

Id. at 1352 (enphasi s added).

As further support that this is the construction intended by
Congress, we recogni ze that those courts which define “information”
to refer to allegations contained in the qui tam conplaint have
difficulty distinguishing between the terns “direct” and
“i ndependent” — two discrete and necessary concepts under the

“original source” definition. See United States ex rel. Dick v.

Long Island Lighting Co., 912 F.2d 13, 16 (2d Gr. 1990)

(di scussing the significance of the conjunction “and” in “direct

and i ndependent” know edge); see also MKenzie, 123 F.3d at 941
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(“I'n construing the term ‘original source’ other courts have

“inpose[d] a conjunctive requirenent — direct and i ndependent — on

qui tamplaintiffs.””) (quoting United States ex rel. Springfield

Termnal Ry. v. Quinn, 14 F.3d 645, 656 (D.C. GCr. 1994)). For

exanple, in Hafter, the Tenth Crcuit defined “direct” know edge to
mean “knowl edge gained by the relator’s own efforts and not
acquired fromthe | abors of others” and “i ndependent” know edge to
mean “know edge not derivative of the information of others”.
Hafter, 190 F.3d at 1161. W fail to see a distinction between
these terns as so defined.

In contrast, those courts that define “information” to refer
to information publicly disclosed do not encounter as nuch
resistance in formulating distinct definitions for the two separate

ternms “direct” and “i ndependent.” See, e.q., Findley, 105 F. 3d at

690 (“In order to be ‘direct,’” the information nust be first-hand
know edge. In order to be ‘independent,’ the information known by
the relator cannot depend or rely on public disclosures.”);
McKenzie, 123 F.3d at 941 (“The word ‘direct’ is wusually
interpreted as ‘marked by absence of intervening agency,’ while
‘i ndependent knowl edge’ is not ‘dependent on public disclosure.’”)

(internal citation omtted); Mnn. Assoc’n of Nurse Anesthetists,

276 F.3d at 1048-49 (defining “direct” as “unnedi ated by anything
but the plaintiff’s own | abor” and “i ndependent” as “know edge not
derived from the public disclosure”). The (we think incorrect)
construction of “information” as referring to allegations in the

qui_tamconpl aint renders the term*®“i ndependent” neani ngl ess, which
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we are bound not to do. See INS v. Phinpathya, 464 U S. 183, 189

(1984): Wite v. Black, 190 F.3d 366, 368 (5th Gr. 1999). For

t hese reasons, we read the term*®“information” in subsection (B) of
the “original source” definition to refer to the information on
whi ch the publicly disclosed all egations are based rather than the
information contained in the relator’s qui tam conpl aint.

As Mayfield is responsible for filing the publicly disclosed

information in Mayfield I, it is beyond dispute that dism ssal on

the basis that his know edge is not “independent” of the public
di sclosure as that termis defined in 8 3730(e)(4)(B) would have
been in error. However, we believe that remand is appropriate to
allow the district court an opportunity to nmake factual findings
regardi ng whether Mayfield also satisfies the “direct” know edge
requi renent based on the construction of the statute cited above.
To aid the district court in this endeavor, prudence dictates sone
di scussion of the “direct” know edge requirenent.

The courts of appeal s have used varying fornul ati ons to define

the term“direct.” See, e.qg., Mnn. Assoc’'n of Nurse Anestheti sts,

276 F.3d at 1048-49 (defining “direct” as “unnedi ated by anythi ng
but the plaintiff’s own |abor”); Hafter, 190 F. 3d at 1161 (defi ning
“direct” as “know edge gained by the relator’s own efforts and not

acquired from the labors of others”); United States ex rel.

Stinson, Lyons, Gerlin Bustamante, P.A. v. Prudential Ins. Co., 944

F.2d 1149, 1160 (3d Gr. 1991) (defining “direct” as “marked by
absence of an intervening agency, instrunentality or influence;

i medi ate”); Findley, 105 F.3d at 690 (defining “direct” as “first-
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hand know edge” of the information).

W interpret the term “direct” by its plain neaning as
know edge derived fromthe source wi thout interruption or gai ned by
the relator’s own efforts rather than | earned second-hand through
the efforts of others. WEBSTER S NEw| NTERNATI ONAL D1 CTI ONARY 640 ( 3d ed.
1961) . In so defining, we note that Congress plainly and
intentionally used the phrase “an original source” rather than “t he
original source” to craft the savings clause. 11 U S C
8§ 3730(e)(4)(B). Thus, for a court in this circuit to have
jurisdiction pursuant to this exception, it is not charged wwth the

duty of finding “the” single one true whistleblower. See Stinson,

944 F.2d at 1154, 1161 (discussing the legislative history to the
1986 anendnents as denonstrating a congressional intent to
encourage qui tamsuits brought “by insiders, such as enpl oyees who
come across information of fraud in the course of their

enpl oynent”) (citing S. Rep. No. 345 at 4, 6, reprinted in, 1986

US S CAN 5269, 5271). Rather, it nust look to the factua
subtleties of the case before it and attenpt to strike a bal ance
between those individuals who, with no details regarding its
wher eabouts, sinply stunble upon a seemngly lucrative nugget and
those actually involved in the process of unearthing inportant

information about a false or fraudulent claim Conpare, M nn.

Assoc’ n of Nurse Anesthetists, 276 F. 3d at 1050 (finding that nurse

associ ation had “direct” know edge t hat anest hesi ol ogi sts routinely
submtted fraudulent bills to Medicare for anesthesia procedures

because the nurses had personal know edge of the defendants’

18



alleged false clains by virtue of comunications wth the
def endant s t hensel ves and had seen the hospital records containing

false clains), and United States ex rel. Stone v. Rockwell Int’l

Corp., 282 F.3d 787, 802 (10th G r. 2002) (holding that the rel ator
satisfied the “direct” know edge requirenent even though he no
| onger worked with the defendant when the faulty pondcrete bl ocks
wer e manuf act ured because he | earned the facts underlying his claim

whil e |l ooking at the plans for production), and United States ex

rel. Cooper v. Blue Cross & Blue Shield of Fla., Inc., 19 F. 3d 562,

568 (11th Cr. 1994) (holding that a relator’s know edge of an
al l eged fraud by a Medi care secondary payor was “direct” because it
was acquired through “three years of [the relator’s] own clains
processi ng, research, and correspondence wi th nenbers of Congress

and [the Health Care Financing Admn.]”), and Wang v. FMC Corp.

975 F.2d 1412, 1417 (9th Cr. 1992) (holding that an engineer-
relator who had been called in to study a problemw th a product
had “direct” know edge because “he saw [the problem with his own
eyes” and his knowl edge was “unnedi ated by anything but [his] own

| abor”), with United States ex rel. Grayson v. Advanced Mint. Tech.

Inc., 221 F. 3d 580, 583 (4th Cr. 2000) (finding no jurisdictionto
entertain a qui tam action brought by relator attorneys who had
represented two unsuccessful bidders in protesting the award of an

FAA contract because they “at best verified” their clients’
information alleged in the publicly disclosed admnistrative

protest), and United States v. Alcan Elec. & Eng’g, Inc., 197 F. 3d

1014, 1021 (9th Cr. 1999) (holding that a nenber of an electrical
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wor kers’ union did not neet the “direct” know edge el enent since
“he never participated in the negotiating, drafting, or
i npl ementation” of relevant agreenents, “does not allege that he
pl ayed any role in submtting false clains to the governnent,” and
sinply heard second-hand (as a nenber of the union) that the
electrical contractors were submtting false clains to the
gover nnent).

We thus remand for the district court to make factual findings
regarding the “direct” know edge requirenent of the first el enent.

| V.

ANALYSI S OF THE CLAI M PRECLUSI VE EFFECT OF MAYFIELD | ON
MAYFI ELD I 1

In addition to finding that Mayfield did not qualify as an
“original source” of information regarding clains submtted by
Lockheed after he was term nated, the district court held that the

doctrine of res judicata (claim preclusion) barred Mayfield from

relitigating any clainms arising out of conduct conpl ained of in his
prior state court action. As stated, we see it beneficial to
remand this case for factual findings regarding the “direct”
know edge requirenent. However, in the interest of judicial
efficiency, we now address the district court’s conclusion
regardi ng Lockheed's affirmati ve defense.

Assum ng w thout deciding that the district court would find
subject matter jurisdiction present on remand, we di sagree with the

district court’s determnation that Mayfield | precludes Mayfield

fromraising his qui tamclains in Mayfield II.
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When a federal court is asked to give claimpreclusive effect
to a state court judgnent, the federal court nust determ ne the
precl usiveness of that state court judgnent according to the
principles of claimpreclusion of the state fromwhich the judgnent

was rendered. See Sentek Int’'l Inc. v. Lockheed Martin Corp., 531

U S. 497, 508-09 (2001); Jones v. Sheehan, Young & Culp, P.C., 82

F.3d 1334, 1338 (5th Gr. 1996). Here, because a Texas state court

rendered the judgnent in Mayfield I, we nust defer to Texas's | aw

on cl ai m precl usion.
A The Doctrine of C aimPreclusion under Texas Law
In Texas, “[r]es judicata or claim preclusion prevents the
relitigation of a claimor cause of action that has been finally
adj udicated, as well as related matters that, with the use of
diligence, should have been litigated in the prior suit.” Barr v.

Resolution Trust Corp., 837 S.W2d 627, 628 (Tex. 1992). For a

judgnent to have claim preclusive effect in a later action, the
proponent nust denonstrate the existence of three elenents:
(1) there was a prior final judgnment on the nerits by a court of
conpetent jurisdiction, (2) identity of the parties or those in
privity with them exists between the two actions, and (3) the
second action is based on the sane clainms as were raised or could

have been raised in the first action. Anrstadt v. United States

Brass Corp., 919 S.W2d 644, 652 (Tex. 1996).

B. Application of the Factors
Here, Mayfield does not contest the satisfaction of the first

element — that a prior final judgnent on the nerits by a court of
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conpetent jurisdiction was rendered. However, he naintains that
the district court erred in holding, in a footnote, that “Myfield
and Lockheed are the only two parties before the Court” and that
because t he governnent el ected not tointervene, “the United States

is not a party to this action.” Mayfield Il, 186 F. Supp. 2d at

714 n.1 (enphasis in original). He further contends that the

district court erred in holding that Mayfield | and Mayfield Il are

based on the sane clains as defined by Texas | aw.
(1) Identity of Parties
In Texas, the “*identity of parties’ [elenent] requires that
both parties to the current litigation be parties to the prior
litigation or in privity with parties to the prior litigation.”
Jones, 82 F.3d at 1341. If a party’s interests are represented in

a prior action, the identity of parties elenent is satisfied.

Cetty Gl Co. v. Ins. Co. of NN Am, 845 S . W2d 794, 800 (Tex
1992) . This satisfaction is not defeated by a change in the

capacity in which an individual sues, Freeman v. Lest Coqggins

Trucking, Inc., 771 F.2d 860, 863 (5th Cr. 1985), nor is it

defeated by the inclusion of additional parties to the second suit.
Jones, 82 F.3d at 1342-43.

The district court’s statenent that the United States is not
a party in interest before the court is sinply incorrect. As we

stated in Searcy v. Philips Electronics North Anerican Corp., 117

F.3d 154 (5th Gr. 1997), “the United States is a real party in
interest even if it does not control the False dains Act suit.”

ld. at 156. Further, in Searcy, as well as in nunerous other
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cases, we detailed the nechanisns present in the qui tamfranework
t hat enabl e the governnent to retain a trenendous anount of control
over a qui tamsuit even when it chooses not to intervene. |d.

see also Riley, 252 F.3d at 756 & n.10; Russell, 193 F. 3d at 307.

To the extent the district court held that “the United States is
not a party to this action” such that the “identity of parties”
el enment is even at issue, it thus erred. As recognized by our case
| aw and the cl ear | anguage of the statute, the suit is brought for
the governnent and on behalf of the governnent, which wll
ultimately retain the lion’s share of the proceeds and retains the
unilateral power to dismss the case at any tinme notw thstandi ng
the objections of Mayfield and regardless of its decision not to
i ntervene.

However, it would also be incorrect for us to state that

Mayfield is not a party in interest in both actions (Myfield |

and Mayfield I1). Where an FCA suit is initiated by a private

person, as here, the text of the statute explicitly states that
al though the suit is “brought in the nanme of the Governnent,” the

action is brought “for the person and for the CGovernnent.” 31

U S C 8§ 3730(b)(1) (enphasis added); see also Russell, 193 F. 3d at

306; United States ex rel. Foulds v. Tex. Tech Univ., 171 F.3d 279,

289 n.16 (5th Gr. 1999) (“Qur own circuit precedent describes the

United States as ‘a’ real party in interest rather than ‘the’ real

party in interest.”); see also Vernont Agency of Natural Res. V.

United States ex rel. Stevens, 529 U. S. 765, 772-73 (2000) (stating

that “[t]he FCA can reasonably be regarded as effecting a parti al
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assi gnnent of the Governnent’s danmages claint and that “the statute

gives the relator hinself an interest in the lawsuit, and not

merely the right toretain a fee out of the recovery”) (enphasis in

original); cf. United States ex rel. Cebert v. Transport Adm n.

Serv., 260 F.3d 909, 918 (8th Cir. 2001) (hol ding that a bankruptcy
settlenent agreenent and rel ease between putative relators, co-
shar ehol ders and a corporation precluded subsequent qui tamcl ains
by the putative rel ators agai nst t he co-sharehol der and corporation
because the FCA effectuates a partial assignnent of an interest
t hat shoul d have been listed as a potential claimin the Schedul e
B)

Mayfield brings this action on behalf of the governnent at his
own expense, 31 U.S.C. § 3730(f), by way of partial assignnment that
enables himto recover up to 30 percent of the proceeds recovered
for the governnent. Stevens, 529 U S. at 773. |If the FCA clains
here are such that Mayfield should have (and ultimately coul d have)

exercised this assigned interest in Myfield I - the inquiry

relevant to the third elenment of the claim preclusion test
di scussed below — we find Mayfield' s interests were sufficiently

represented in Mayfield | to satisfy the “identity of parties”

el enent . This is not to say that another relator would be
precluded frombringing this suit on behalf of the United States.
It isto say that the identity of parties elenent as to Mayfield is
satisfied.

(2) The Sane Cause of Action

For Mayfield | to preclude Mayfield from raising clains
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agai nst Lockheed in Mayfield Il under Texas’s doctrine of claim

precl usi on, Lockheed nust additionally prove an identity of clains
between the two suits. To determ ne whether the same “claint is
involved in tw actions, Texas courts enploy the nodern
transactional test of the Restatenent (Second) of Judgnents, under
which a judgnent in an earlier suit precludes a second action by
the parties and their privies not only on nmatters actually
litigated, but al so on causes of action or defenses which arise out
of the sanme “subject matter” and which m ght have been |itigated in
the first suit. Getty Ql, 845 S . W2d at 798.

The critical issue in determning whether the two actions
ari se out of the sane “subject matter” is whether they are based on
the “sanme nucleus of operative fact.” Jones, 82 F.3d at 1342
Cetty Ol, 845 S.W2d at 798. As stated by the Texas Suprene Court

in Barr v. Resolution Trust Corp., a transaction or claimis not

equi valent to a sequence of events. 837 S.W2d at 631. Rather

the determnation of whether Jlater causes of action are
extingui shed by an earlier action is to be nade pragmatically,
giving weight to whether the facts alleged are related in tine,
space, origin, or notivation, whether the causes of action forma
convenient trial unit, and whether their treatnent as a trial unit
confornms to the parties’ expectations or business understandi ng or

usage. 1d.; see also Flores v. Edi nburg Consol. Indep. Sch. Dist.,

741 F.2d 773, 779 (5th Gr. 1984) (“A different cause of actionis
not nerely a different theory of recovery; it should differ in ‘the

theories of recovery, the operative facts, and the neasure of
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recovery.’”) (citing Dobbs v. Navarro, 506 S.W2d 671, 673 (Tex.

Cv. App. — Houston [1st Dist.] 1974, no wit)).
While there is factual overl ap between those facts alleged in

Mayfield | and those facts alleged in Mayfield |1, we do not think

the wongful termnation claim brought by Myfield in his

i ndi vidual capacity in Myfield I, and the FCA clains brought by

Mayfield in his capacity as a relator on behalf of the United
States here would form a convenient trial unit for purposes of
cl ai mpreclusion under Texas |law. As denonstrated fromthe Texas
court of appeals’ opinionin Mayfield I, the subject matter of the
state court suit revolved around the central question whether a
certain exception to Texas’'s doctrine of at-will enploynent should
be extended to situati ons where an enpl oyee is all egedly term nated
for inquiring into whether an act he is required to performis
illegal and, if so, whether Myfield was termnated for so

inquiring. Mayfield I, 970 S.W2d at 187. The terns of the ETA

Contract between Lockheed and NASA and the facts related to the
origin and formation of this contract would have been of little
value to this inquiry; indeed, the contract itself is not even
mentioned in the Mayfield | opinion. Nor would evidence regarding
the intent of Mayfield to defraud the governnent have been hel pful
to Mayfield' s state tort clains. In contrast, the centerpiece

evidence in Mayfield Il involves the terns of the ETA Contract and

evidence enlightening whether Lockheed intended falsely or
fraudulently to submt the initial bid for the ETA contract and

|ater falsely or fraudulently to submt NASA Form 533 reports in
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violation of the terns of this contract.

Further, as between Mayfield | and Mayfield |1, the renedi es

sought and the neasure of recovery for Mayfield are conpletely
different. In Mayfield I, Myfield sought general danages and | ost
wages, as well as nental anguish and exenpl ary damages, all in his

personal capacity. In Mayfield Il, Muyfield, as relator, sought

set statutory penalties under the FCA and pre- and post-judgnent
interest. Evidence related to Mayfield' s job performance record,
qualifications, future earning capacity and personal danages have
absolutely nothing to do with proof necessary for the FCA clains

alleged in Mayfield Il or for the damages sought. Mor eover, as

stated, in qui tamactions, the | argest portion of any recovery (at
least 70% goes to the governnent, not Mayfield. Finally,
Mayfield s notivation in bringing his wongful discharge suit in
Mayfield | is different fromhis notivation for bringing a qui tam
suit in Mayfield Il. In Mayfield 1, he wished to be conpensat ed or

made whol e foll owi ng what he saw as a wongful discharge that was
personal. In contrast, inthis case, Mayfield sues to recover from
Lockheed on behalf of the governnent and in the nane of the
governnent for alleged fraud on the governnent through Lockheed’s
fal se subm ssions to NASA

In sum while the factual wunderpinnings of each suit are
certainly related, we do not see convenience in trying the two
cases together, wespecially given the procedural requirenents
related to filing a qui tam case under seal in order to give the

gover nnment an opportunity to intervene, 31 U.S.C. § 3730(b)(1), and
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the likely continued involvenent of the governnent in the qui tam
suit. See id. 8§ 3730(b)(4)(B). This case and the relation it has
to Mayfield s state | aw clai mfor wongful discharge in an at-wl|
enpl oynent state cannot easily be conpared to those cases (cited by

Lockheed in support of its assertion that Mayfield | and Mayfield

Il arise from the sane subject matter) that involve relators
asserting both qui tamand retaliation clains under the retaliation

provisions of the FCA. See, e.q., Ragsdale v. Rubbermaid, Inc.,

193 F. 3d 1235, 1240-41 (11th CGr. 1999); Hndo v. Univ. of Health

Scis., 65 F.3d 608, 614-15 (7th Gr. 1995).% In contrast to these
cases, the FCA clains and the state tort clai mcannot be naturally
grouped. Therefore, on remand, assumng the district court finds
that Myfield satisfies the “direct” know edge requirenent, we
further hold that Mayfield' s qui tamcl ains are not exti ngui shed by
the doctrine of claimpreclusion.
CONCLUSI ON
We VACATE the judgnent of the district court and REMAND for

further proceedings consistent wth this opinion.

4 A close read of the H ndo opinion reveals support for
Mayfield rather than Lockheed. There, the plaintiff nedical
professor first brought an unsuccessful state court suit for
state retaliatory discharge agai nst the defendant university.

H ndo, 65 F.3d at 610. Later, he brought qui tam cl ai ns pursuant
to the FCA (31 U S.C. 8§ 3729(a)) agai nst the defendant university
for fraudulently seeking reinbursenent for salaries of radiology
residents and, sinmultaneously, brought a retaliation claimalso
pursuant to the FCA (31 U.S.C. 8§ 3730(h)) for threatening to
termnate his tenure in retaliation for reporting the all eged
fraud. |1d. The Seventh Crcuit dismssed only the retaliation
claimas barred by the earlier state court suit. |d. at 614.
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