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BENAVI DES, Circuit Judge:

The United States appeals an order granting the defendant’s
nmotion to suppress on the grounds that the evidence at issue was
the fruit of an illegal seizure of the defendant’s person in
violation of the Fourth Anmendnent. Concluding that the district
court erred in finding that the defendant had been illegally
sei zed, we reverse and renmand.
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On the norning of August 2, 2001, Janie Marsh received a
phone call at work from one of her neighbors informng her that
sone vehicles and trailers were backed up to her house and
“sonet hing was not right.” M. Marsh called the G adewater,
Texas Police Departnent and asked themto investigate a possible
burglary at her house. Oficer Vance Callahan (“Call ahan”) was
di spatched to check on the property, |ocated on a quiet dead-end
residential street. Upon his arrival, he saw a sport utility
vehicle with an attached trailer backed up to a storage buil di ng
adj acent to Ms. Marsh’s residence. Callahan parked his patro
car in the driveway and approached Christopher Tubbs (“Tubbs”),
who was standing next to the SUV. Callahan asked Tubbs for his
driver’s license and radi oed the nunber to the dispatcher to
verify Tubbs's identity and to check for any outstandi ng warrants
or crimnal history. Tubbs explained to Callahan that he was M.
Marsh’s former boyfriend, had previously lived wwth her at the
resi dence, and was in the process of renoving his property from
the storage building, which belonged to himas well. Callahan
spoke with Ms. Marsh, who eventually agreed that Tubbs could
retrieve his property.

Wil e Call ahan waited for the |icense check to be conpl eted,
d adewat er Animal Control O ficer Les Dol bow (“Dol bow) arrived
to provide backup, and Bryan Chadw ck Mask (“Mask”) drove up and
parked his sport utility vehicle in front of the house. Dol bow
approached Mask, asked for his identification, and asked why he
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was there. Mask responded that he was there to hel p Tubbs nove,
whi ch Tubbs confirnmed. WMask then gave his driver’s license to
Dol bow, who gave it to Callahan. Wile Callahan ran the |icense
checks, Mask sat down on a |l andscape tinber next to the driveway
and chatted with Dol bow. Mask asked Dol bow twi ce for perm ssion
to go into Tubbs’s vehicle, first to retrieve a cigarette, and
then to get sone water. Mask went into the vehicle a total of
three, or possibly four, tinmes. Dol bow, who at the tinme had no
reason to suspect that Mask was involved in any illegal
activities, observed Mask reach behind and in front of the
driver’s seat towards the console.

The driver’s |icense checks cleared, and Cal |l ahan returned
the licenses to Mask and Tubbs. Concluding that no burglary was
in progress, Callahan infornmed Mask and Tubbs that they were free
to leave. At this point, any reasonabl e suspicion the officers
had had to detain the nen had been extinguished. Although free
to | eave, Mask and Tubbs remained; so did the officers.

Shortly thereafter, d adewater Police Sergeant Bill Canpitt
(“Canmpitt”) arrived at the scene. danpitt had received a cal
from Sergeant Monty Gage with the Gregg County Organi zed Drug
Enforcenment Unit, who had earlier received intelligence that
Tubbs, but not Mask, was involved in selling narcotics. The
district court found that Gage had asked Clanpitt to “detain
t hese guys” and gather information on Tubbs. Upon danpitt’s
arrival at Ms. Marsh’s residence, Callahan joined Canpitt inside
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of his unmarked vehicle and briefed himon the situation.
Cal | ahan then asked the dispatcher to repeat the information
received fromthe license checks. It is uncertain what precise
instructions Clanpitt gave Call ahan, or whether Mask overheard
Cal | ahan requesting the dispatcher to repeat the |icense
reports.? The district court did not make any findings in this
regard, and the record is anbi guous on the subject.

After receiving the reports fromthe |icense checks once
agai n, Callahan and d anpitt? approached Tubbs, who was standi ng
in front of the storage building. There, Canpitt, wthout
entering the building, observed in plain view an illegal sawed
of f shotgun inside of the building. Canpitt asked Tubbs whose
gun it was. Tubbs responded that an “old boy” had given himthe
gun, but Canpitt could have it because he did not want it.
Clampitt took the gun and handed it to Callahan, who secured it
in the trunk of his patrol car. Callahan then asked Tubbs to
sign a witten consent to search form and Tubbs agreed.

Approxi mately two to five mnutes after the gun was

di scovered, Oficer Gage arrived at the scene and suggested that

'Mask did not testify at the suppression hearing. There is
therefore no testinony fromhimthat he overheard Call ahan’s
request or the repeated report. Further, no testinony was
devel oped to suggest that the request was nmade | oudly or under
ci rcunst ances where Mask was likely to hear it.

At sonme point intime, Oficer GQuthrie, Callahan' s partner
arrived on the scene. He soon |eft, however, at Clanpitt’s
i nstruction.
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they arrest Tubbs for possession of a prohibited weapon.

Cal l ahan did so, and a search of Tubbs’s person incident to that
arrest revealed a narcotics pipe. Tubbs was placed in the patrol
car, and an inventory search of his vehicle resulted in the

di scovery of over $5,000 in cash and 122 grans of

met hanphet am ne.

Mask continued to sit on the | andscape tinber next to the
driveway as Tubbs’s vehicle was searched. Dol bow, froma
position in front of Tubbs’s vehicle, kept his eye on Mask. Upon
| earning that Mask had been inside Tubbs’s vehicle, Gage asked
Dol bow i f Mask had been patted down for officer safety. Dol bow
responded in the negative, so Gage asked Mask if he woul d consent
to be patted down for weapons. Mask agreed. |In the course of
t he pat-down, Gage felt an object that he recognized to be a
marijuana pipe. Msk was arrested for possession of marijuana,
and during a subsequent inpoundnent and inventory of his vehicle,
the officers found nethanphetam ne, marijuana, a pistol
anmuni tion, and other itens consistent with drug trafficking.

Mask was indicted and charged with one count each of
conspiracy to possess with intent to distribute nore than 50
grans of nethanphetamne, in violation of 21 U S.C. § 846,
possession with intent to distribute nethanphetam ne, in
violation of 21 U S.C. §8 841(a)(1), and using, carrying, and
possessing a firearmduring and in furtherance of a drug
trafficking crinme, in violation of 18 U S.C. §8 924(c). WMask
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filed a notion to suppress. The district court heard the notion
on March 15, 2002, and issued a Menorandum Qpi ni on and O der
granting it on March 25, 2002. The court noted that Mask was
free to | eave at the point when the driver’s license check first
cane back clear and Call ahan told Tubbs and Mask that they were
free to go. The court concluded, however, that Mask’s conti nued
presence ceased to be voluntary upon the arrival of Sergeant
Clampitt, or in the alternative, when Canpitt found Tubbs’s
shotgun. Because there was no reasonabl e suspicion at either
point to hold Mask, the court determ ned that Mask had been
illegally seized, and the evidence of drug trafficking found
during the course of the pat-down and subsequent inventory search
of Mask’s vehicle were fruit of that illegality.® The
Governnent’s Motion for Reconsideration was summarily deni ed on
April 19, 2002.
1. Discussion

A St andard of Revi ew

A district court’s factual findings are reviewed for clear

error on appeal, while its legal conclusions, including its

%The district court also found that in the absence of the
illegal seizure, the evidence obtained from Mask’s person and
vehi cl e was ot herw se adm ssible. Upon the discovery of the cash
and drugs in Tubbs’s vehicle, the court concluded that the
of ficers had reasonabl e suspicion to detain and conduct a pat-
down search of Mask. The subsequent inpoundnent and inventory
search of Mask’s vehicle were therefore deened reasonabl e
followng his arrest. These findings are supported by the record
and were not appeal ed.
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ultimate conclusion as to the constitutionality of a |l aw
enforcenment action, are reviewed de novo. United States v.
Chavez, 281 F.3d 479, 483 (5th Cr. 2002). The parties dispute
where, along this sinple dichotony, seizure determnations |ie.

The Governnent contends that this Crcuit has split on the
standard it applies to seizure determ nations, and the Suprene
Court’s decision in Onelas v. United States, 517 U S. 690 (1996)
requires us to review such questions de novo. Mask responds that
our precedents have consistently reviewed sei zure determ nations
for clear error,* and Ornel as does not conpel us to disregard our
establ i shed precedent. W agree with the appell ee.

The rules of intra-circuit stare decisis require us to abide
by a prior panel decision until the decision is overrul ed,
expressly or inplicitly, by the Suprenme Court or by the Fifth
Circuit sitting en banc. Central Pines Land Co. v. United
States, 274 F.3d 881, 893-94 (5th Cr. 2001); United States v.
Garcia Abrego, 141 F.3d 142, 151 n. 1 (5th Cr. 1998). Despite
the Governnent’s assertions to the contrary, our Crcuit is not
split on the proper standard by which seizure determ nations are

to be revi ewed. In United States v. Val di osera- Godi nez, we

“The Suprenme Court noted in Ornelas that the phrase “abuse
of discretion” is preferable to “clear error” when denoting the
deferential standard applied to determ nations of reasonabl e
suspi ci on or probable cause. 517 U S. at 695 n. 3. The phrase
“clear error,” however, pervades our Circuit’s case law, and for
t he sake of consistency, we wll continue to use it in this
opi ni on.
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definitively established clear error review for such findings.
932 F.2d 1093, 1098 n. 1 (5th Gr. 1991) (“W now hold that a
district court’s determ nation that a seizure has or has not
occurred is a finding of fact subject to reversal only for clear
error.”). Subsequent panels have specifically applied this
standard,® while others, in reciting the fact/law di chotony have
not obvi ated our clear error precedent.?®

Nor did the Suprene Court overrul e Val di osera- Godi nez,
either inplicitly or explicitly, in Onelas. 517 U S. 690.

Ornelas held that a determ nation as to whether an acknow edged

®See United States v. Butler, 988 F.2d 537, 541 (5th Cr.
1993) (quoti ng Val di osera-Godi nez for the proposition that seizure
determ nations are reviewed for clear error); United States v.
Encar naci on- Gal vez, 964 F.2d 402, 410 (5th Gr. 1992)(sane);
United States v. Holloway, 962 F.2d 451, 454 (5th G r. 1992)
(sanme); United States v. Silva, 957 F.2d 157, 158 (5th Gr.
1992) (sane) .

°See United States v. Chavez, 281 F.3d 479, 483 (5th Gr.
2002)(reciting the standard recitation that factual findings are
reviewed for clear error and “ultimate” |egal conclusions
regarding the constitutionality of |aw enforcenent actions are
reviewed de novo, w thout classifying seizure determ nations as
one or the other); United States v. Carreon-Pal aci o, 267 F.3d
381, 387 (5th Cr. 2001)(sane); United States v. Cooper, 43 F. 3d
140, 145 (5th G r. 1995)(sane); United States v. Roch, 5 F. 3d
894, 897 (5th Cr. 1993)(sane); United States v. D az, 977 F.2d
163, 164 (5th G r. 1992)(sane).

In a footnote, the panel in United States v. Boone observed
that the two different approaches are evidence of an intra-
circuit split. 67 F.3d 76, 77 n. 1 (5th Gr. 1995). However,
the general statenent that “ultinmate concl usions” on Fourth
Amendnent issues are subject to de novo reviewis entirely
consi stent with Val di osera- Godi nez, which held that a seizure
determnation is a finding of fact. 932 F.2d at 1098 n. 1.
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sei zure conported with the requirenents of the Fourth Anendnent
was entitled to de novo review. It did not address the standard
by which a determ nation as to whether a seizure actually
occurred in the first place, thereby triggering Fourth Amendnent
protections, is to be reviewed. W are unaware of any Suprene
Court decision that establishes a rule of [aw inconsistent with
our Circuit precedent. See Causeway Med. Suite v. |eyoub, 109
F.3d 1096, 1103 (5th Cr. 1997)(“for a panel of this court to
overrule a prior decision, we have required a Suprene Court
decision that...establishes a rule of |aw inconsistent with our
own”), overruled by Ckpal obi v. Foster, 244 F.3d 405 (5th Cr.
2001) (en banc)(overruling | eyoub on other grounds). As
applicable as the rationales for the Onelas decision may or may
not be to the seizure determnation, this panel is not at |iberty
to take a fresh assessnent of the question. See Central Pines
Land Co., 274 F.3d at 893-94; United States v. Kirk, 528 F.2d
1057, 1063 (5th Gr. 1976). Therefore, we are obligated to

fol |l ow Val di osera- Godi nez and revi ew sei zure determ nations as we

do findings of fact.’

The Fourth, and nominally Seventh Circuits, share our
position. See United States v. Gray, 883 F.2d 320 (4th Gr.
1989) (hol ding that seizure determ nations are questions of fact
subject to clearly erroneous review on appeal); United States v.
Teslim 869 F.2d 316 (7th Cr. 1989)(sane); United States v.
Shol ol a, 124 F.3d 803, 811 (7th Gr. 1997)(calling into doubt the
appropriateness of review for “clear error”). The Second, Sixth,
Eighth, and D.C. G rcuits have reached the opposite concl usion.
United States v. Maragh, 894 F.2d 415, 417 (D.C. G
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As with all factual determnations, a district court’s
seizure determnation is not entitled to deference if it is
i nfluenced by an incorrect viewof the law. United States v.
Bl ount, 98 F.3d 1489, 1495 & n. 16 (5th Gr. 1996) (hol ding that
because district court’s search determ nation was influenced by
incorrect view of the law, factual findings on the issue were due
no deference), rev’'d en banc, 123 F. 3d 831 (5th Cr
1997) (reversing Bl ount on other grounds); United States v.
Hol | oway, 962 F.2d 451, 454 (5th Cr. 1992). Because we
conclude that the district court’s determ nation that Mask was
illegally seized was influenced by an incorrect view of the
applicable legal test, its conclusion in this regard is not due
any deference, and will therefore be reviewed de novo. See
di scussion infra Part I1.B.1.

Finally, we view the evidence in the light nost favorable to
the party prevailing bel ow, appellee Mask. United States v.
Boone, 67 F.3d 76, 77 (5th Cr. 1995). This is particularly
necessary when, as in this case, the trier of fact was able to
make credibility determ nations based upon |ive testinony

produced during the course of a hearing. |Id.

1990) (hol ding that seizure determ nations are reviewed de novo);
United States v. Montilla, 928 F.2d 583, 588 (2d Cr.

1991) (sane); United States v. MKines, 933 F.2d 1412, 1424-25
(8th Gr. 1991)(en banc)(7-3 decision)(sane); United States v.
Buchanon, 72 F.3d 1217, 1222 (6th Gr. 1995)(sane).

-10-



B. Was There An |l | egal Seizure?
1

It is undisputed that fromthe point when Call ahan took
Mask’s driver's license, until he returned it three to five
mnutes later and told Mask that he was free to | eave, Mask had
been legally detained for purposes of the Fourth Amendnent. The
question on appeal is whether the district court correctly
determ ned that although Mask was free to go after his |icense
had been returned to him he was once again seized, this tinme
W t hout reasonabl e suspicion, upon Oficer Canpitt’s arrival, or
inthe alternative, when Oficer Canpitt discovered the illegal
shotgun in the storage building. The Governnent does not dispute
the district court’s determnation that the officers |acked
reasonabl e suspicion for the second detention. Rather, the
Gover nnment contends that Mask’s continued presence at Ms. Marsh’s
resi dence was voluntary, and did not ripen into a second sei zure
that triggered Fourth Anendnent protections until Mask was patted
down by Sergeant Gage (at which point, reasonabl e suspicion was
agai n indisputably present).

The | aw regardi ng the seizure of persons is well devel oped.?

8See Terry v. Chio, 392 U.S. 1 (1968); United States v.
Mendenhal |, 446 U. S. 544 (1980); Florida v. Royer, 460 U S. 491
(1983); I.N.S. v. Delgado, 466 U S. 210 (1984); M chigan v.
Chesternut, 486 U S. 567 (1988); California v. Hodari D., 499
US 621 (1991); Florida v. Bostick, 501 U S. 429 (1991); United
States v. Drayton, 536 U S. 194 (2002).
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Not all encounters between |aw enforcenment officers and citizens
are seizures for purposes of the Fourth Anendnent. Terry v.
Chio, 392 U.S. 1, 19 (1968). A voluntary encounter between an
officer and a citizen may ripen into a seizure, triggering the
Fourth Amendnent and requiring officers to be able to articulate
reasonabl e suspi ci on or probable cause, “only when the officer,
by nmeans of physical force or show of authority, has in sone way
restrained the liberty of [the] citizen.” Id. This principle
has since been commuted into a test first proposed by Justice
Stewart in United States v. Mendenhall, and eventual |y adopted by
the full Court in INS v. Delgado. Mendenhall, 446 U S. 544, 554
(1980); Del gado, 466 U.S. 210, 215 (1984). The test provides
that an individual has been seized for Fourth Anendnment purposes
“only if, in viewof all of the circunstances surroundi ng the

i nci dent, a reasonable person would have believed that he was not
free to leave.” I1d. Accord Mchigan v. Chesternut, 486 U S.
567, 573 (1988); California v. Hodari D., 499 U S. 621, 628
(1991); Florida v. Bostick, 501 U S. 429, 434 (1991); United
States v. Drayton, 536 U.S. 194, _ , 122 S.Ct. 2105, 2111
(2002). This “reasonabl e person” standard is objective, and is
concerned not with the citizen’'s subjective perception or the
officers’ subjective intent, but only with what the officers’

wor ds and actions woul d have conveyed to a reasonabl e and

i nnocent person. Chesternut, 486 U S. at 574, 576 n. 7; Bostick,
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501 U. S. at 438.

To the extent that the district court’s determ nation that
Mask was seized when Clanpitt arrived was affected by the fact
that Clanpitt canme to the scene with the intention to “detain
t hese guys” and investigate Gage’s hunch that Tubbs was invol ved
in drug trafficking, it was influenced by an incorrect view of
the law. See Mem Opinion and Order of March 26, 2002 at p. 6.
The officers’ objective conduct, not their subject intentions or
private conversations, is relevant to the seizure determ nation.
Chesternut, 486 U S. at 576 n. 7 (“[T]he subjective intent of the
officers is relevant to an assessnent of the Fourth Amendnent
i nplications of police conduct only to the extent that that
i ntent has been conveyed to the person confronted”). Because the
district court did not [imt its consideration of the evidence to
of fi cer conduct and speech that was visible or audible to Mask,
the district court’s conclusion that he was seized is due no
deference, and we review it de novo. See Blount, 98 F.3d at 1495
& n. 16 (when influenced by an incorrect view of the |law, factual
findings are due no deference); United States v. Capote-Capote,
946 F.2d 1100, 1102 (5th Gir. 1991)(same).

2.

Mask contends, and the district court agreed, that the

presence of several officers in a quiet residential neighborhood,

i ncludi ng a sergeant whose intention was to detain the two nen,

- 13-



and an officer whose sole job was to keep a watchful eye on Mask,
created a sufficiently coercive environnment such that a
reasonabl e person would not have felt free to | eave upon Sergeant
Clampitt’s arrival. Mask points to the fact that he felt obliged
to ask permssion to get a cigarette and sone water from Tubbs’s
vehicle for additional support. He also singles out the
testinony of O ficer Dol bow.

The test for whether a seizure occurred is necessarily
i npreci se because it seeks to neasure the coercive effect of
pol i ce conduct when viewed as a whole. Chesternut, 486 U S. at
573. Although it eschews focusing on the particular details of
that conduct in isolation, Justice Stewart, in Mendenhall,
thought it helpful to set forth several non-exclusive
considerations that may argue in favor of a determ nation that
t he def endant had been seized: (1) the threatening presence of
several officers; (2) the display of a weapon by an officer; (3)
physi cal touching of the person of the citizen; and (4) the use
of | anguage or tone of voice indicating that conpliance with an
officer’'s request m ght be conpelled. 446 U S. at 554.

There is nothing particularly coercive about police
observation in public. In United States v. Knotts, the Suprene
Court held that the defendants were not seized when they were
subj ect to continuous visual and electronic surveillance by |aw

enforcenent officers. 460 U S. 276, 281-82 (1983). In Mchigan
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v. Chesternut, the defendant, in downtown Detroit, had started to
run when he noticed a marked police cruiser on routine patrol
approaching. 486 U. S. at 569. Curious, the officers inside the
crui ser decided to follow the defendant, and drove al ongsi de him
wi thout their flashers or siren on. |d. at 569,575. The Court
hel d that such conduct, while sonmewhat intimdating, does not
comuni cate to a reasonabl e person that he can no | onger nove
about freely, and therefore does not constitute a seizure. |d.

Simlarly, the fact that one of the police officers kept an
eye on Mask as the scene at Ms. Marsh’s residence unfolded did
not communi cate to a reasonabl e person that Mask coul d not | eave,
particularly after he had been specifically told by Call ahan that
he could | eave. Nor does the presence of three® other officers
negate this conclusion. See INS v. Delgado, 466 U S. at 212,
218-29 (finding no seizure when nultiple unifornmed police
officers were stationed at exits to a factory as workers were
interrogated by other officers); United States v. Boone, 67 F.3d
76, 78 (5th Cr. 1995) (noting but deem ng i nconsequential the
presence of at |east four unifornmed officers while defendant was
bei ng questioned in a bus termnal). None of the officers,

t hrough their speech, actions, or position relative to Mask, ever

°Up to seven officers nade an appearance at Ms. Marsh’s
resi dence that norning. However, before contraband was found in
Tubbs’ s vehicle, there were no nore than four officers present at
any particular point in tine.
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prevented himfrom wal king away or getting into his vehicle and
driving off. There is no evidence that the officers ever

brandi shed their weapons, or spoke to Mask in what we can
interpret fromthe record to be an intimdating manner. In fact,
ot her than Dol bow, none of the officers paid nuch attention to
Mask at all until contraband was found in Tubbs's vehicle and
Gage asked Mask for permssion to pat himdown. Up until this
point, they were entirely focused on Tubbs. After all, unti
contraband was di scovered in Tubbs’s vehicle, which Mask had been
observed going into up to four tinmes, they had no reason to
suspect Mask of any w ongdoi ng.

Appel | ees contend that if Mask was indeed free to | eave, he
woul d not have felt obliged to ask Dol bow for perm ssion to get a
cigarette or a bottle of water from Tubbs’s vehicle. However,
nmost people would hesitate before entering and retrieving
property from soneone else’s vehicle in the presence of a police
officer. This precept has little bearing on whether a reasonable
person woul d have felt free to | eave the scene. Cf. United
States v. Ward, 23 F.3d 1303, 1305 (8th Cr. 1994) (noting that
fact that officers granted defendant perm ssion to purchase
cigarettes actually supported position that defendant was free to
go about his business and had not been seized).

Mask and the district court also rely in part upon Dol bow s

testinony to support their conclusion that Mask was sei zed upon
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Oficer Canpitt’s arrival. The follow ng exchange occurred

bet ween Dol bow and counsel for Mask on cross-exam nation:

Q Al right. And so basically, these people were free to
leave. And Oficer Canpitt gets there, and then all of a
sudden, it stopped. And M. Mask nor M. Tubbs could | eave

that scene at that tinme, could they, M. Dol bow?

A At that tinme, yes, sir.

Q They couldn’t | eave?

A Yes, sir, they coul d.

Q Vll, if officers asked you for further information, would
you feel that you were free to go?

A If | wasn’t told | was free to go, |’'d probably stay, yes,

sir.
The district court’s reliance upon Dol bow s italicized testinony
as probative of whether a reasonable nman woul d have felt free to
| eave upon Canpitt’s arrival is msplaced. The hypothetical
situation created by Mask’s counsel that Dol bow responded to
never occurred. Mask was told that he was free to go shortly
before Clanpitt arrived, and he was not asked for further
information after Clanpitt arrived. The clear inport of Dol bow s
testinony is that Mask was still free to go when O anpitt
appear ed.

It is difficult to see how “[t]hings changed” when C anpitt

arrived such that Mask becane seized at that point. Little
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changed with Clanpitt’s arrival regarding the coerciveness of the
environnent with respect to Mask. Dol bow continued to observe
Mask fromthe front of Tubbs’s vehicle, as he had since Mask had
first appeared. Callahan and Canpitt had a di scussion inside of
Clampitt’s vehicle, and Mask may have overheard Cal | ahan ask for,
and the dispatcher repeat, the information fromthe |icense
report. Mask may have surm sed because of this request that the
officers had cone to suspect himof illegal activity. However,
this alone gives us insufficient reason to conclude that Mask was
no longer free to | eave, despite what Callahan had told himjust
monments earlier. The defendant in Chesternut was probably keenly
aware when he was being followed by a police cruiser that the

of ficers inside suspected himof illegal activity. See 486 U. S.
at 569. Even were we to consider such know edge, as urged by
Mask, the police conduct at issue (conferring anong thensel ves,
observing the defendant, and asking the dispatcher to repeat the
defendant’s license report information possibly wthin his
earshot) | acks the coerciveness characteristic of a seizure. See
id. danpitt never approached or spoke to Mask. He and Cal |l ahan
occupi ed thensel ves by dealing with Tubbs’s shotgun and the
subsequent search of Tubbs’s vehicle. 1In short, the totality of
the circunstances indicate that a reasonable person in Mask’s
position would have felt free to | eave the scene after his

license had been returned. Canpitt’s arrival does not alter
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this conclusion. Msk’s decision to remain on the property after
Clampitt arrived was a voluntary one. The district court
therefore erred in finding that Mask had been sei zed when
Clampitt appeared at Ms. Marsh’s residence.

We al so disagree that, in the alternative, Mask was sei zed
when Cl anpitt discovered the shotgun in Tubbs’s storage buil ding.
The court’s discussion on this subject centered around the
absence of reasonable suspicion to justify a seizure at this
point, so we are unable to determ ne what the court’s rationale
was for determ ning that Mask was seized at the particul ar nonent
when the shotgun was found. Because we see no evidence in the
record that the officers’ behavior with respect to Mask changed
at all when the shotgun was found, we cannot agree that the
envi ronnent becane sufficiently coercive such that Mask was
sei zed at that point.

I11. Concl usion

The district court erred in finding that Mask was seized in
violation of the Fourth Amendnent. The evidence that was
di scovered on Mask’s person and in his vehicle was thus not
tainted by an illegal seizure, and Mask’s notion to dismss
shoul d have been denied. W therefore REVERSE the district

court’s order and REMAND for further proceedings.
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