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DeMOSS, Circuit Judge:

Def endant - appel | ant Reginald Brigham appeals the district
court’s denial of his notion to suppress codeine seized during a
routine traffic stop from the rental car he was driving. He
contends that the investigating officer subjected him to a
prol onged detention in violation of his Fourth Amendnent rights,
which tainted the officer’s subsequent consensual search. Because
we agree that Brigham was unlawfully detained, we reverse the

district court and remand for entry of judgnent of acquittal.



BACKGROUND

Shortly after 4:00 P.M, on Sunday, WMy 14, 2000, while
turning his patrol car around on an overpass, Trooper Shannon
Conklin of the Texas Departnent of Public Safety saw Reginal d
Brigham driving over a rise in the highway in the outside |ane
followng the vehicle in front of himtoo closely. Conklin decided
to pull over the vehicle, alate nodel Buick sedan, which contai ned
t hree young bl ack mal es, and one young bl ack fenal e.

He approached the car at approximately 4:13 P.M and asked
Bri ghamto produce his driver’s license and car registration and to
step out of the car and nove back behind the car to an area in
front of the patrol vehicle. Brighamconplied and gave Conklin his
driver’s license and a copy of the rental agreenent for the car.

Conklin testified later that while reviewing the |icense and
rental contract, he imedi ately noticed that a fifty year ol d worman
had rented the car but was not present. Standing in the ditch in
front of the patrol vehicle, Brighamasked what the problemwas and
Conklin explained that Brigham was following too closely and
Conkl i n thought the passenger in the front seat may not have been
wearing a seatbelt. I nstead of pronptly requesting a conputer
check on the driver’s license or car’s papers, Conklin began to
question Brigham asking him where he was comng from and the
purpose of his travel. Bri gham answered that he had been in

Houst on on pl easure and one of the passengers had visited famly in



Houston. Conklin continued, asking Brigham which part of Houston
they had stayed in and where they had stayed. Bri gham answer ed
that he did not know which part of Houston they had stayed in and,
after pausing for a nonent, answered that they stayed at a La
Quinta Inn. Conklin asked which part of Houston the La Quinta was
| ocated in, to which Brighamfirst replied that he was not sure and
then said he thought it was the North H ghway 59 area. Conklin
then asked Brigham when he had arrived in Houston; Brigham said
Friday. Conklin persisted, asking Brighamto specify what tinme on
Friday he had arrived. Bri gham responded that they had arrived
Friday norning. After three to four mnutes of this questioning,
Conklin turned to the rental agreenent and asked Bri gham who had
rented the car. Brighamresponded that his nother, Dorothy Harris,
had rented it. Conklin asked where she was; Brighamtold himthat
she was in Arkansas.

Conklin later testified that he becane suspi ci ous because (1)
the woman who rented the vehicle |listed her age as 50 and thus
coul d not have been in the car, and (2) Brighamdid not share the
sane | ast nanme as the person who rented the car. Despite noticing
the renter’s age and | ast nane, however, Conklin testified that he
did not notice that (1) the address on Brigham s driver’s |icense
was the sane as the address listed by Harris on the rental
agreenent, or (2) at 50, Harris was of an age that she could be
Bri ghami s not her. Conklin also testified that Brigham seened
nervous, that his hands were shaking, and that he tended to answer
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a question with a question.!?

Conti nui ng, Conklin asked Brighamto point out the passenger
who had famly in Houston, and also asked if Brigham had any
weapons. Bri gham appeared to indicate it was Franklin who had
famly in Houston; Franklin was seated in the back seat. Brigham
al so responded that he had no weapons. This was just after 4:17
P.M Conklin remarked at the tinme that he wanted to find out in
whi ch part of Houston the friend had famly. Conklin approached
the car, asked Brandon Franklin to step out of vehicle and go in
front of the car off the shoulder and into the grass, and requested
Franklin's driver’'s license. The license, which turned out to be
fictitious, identified Franklin as Siracrease Brooks. Conkl i n
began to ask Franklin the sane battery of questions that he had
asked Brigham Conklin first asked where they were com ng from
Franklin responded that they had been in Houston and had gone to
see an Isley Brothers concert. Conklin asked when they went to the
concert; Franklin said Friday night. Conklin asked how | ong they
had been i n Houston, and Franklin said they had been there a couple
of days. Conklin asked what day and tine they had arrived.

Franklin initially said Friday | ate afternoon or evening, but then

! The record in this case contains a videotape of the traffic
stop. Al though Brighani s responses on the videotape are slightly
unclear, there were only one or tw instances where Brigham
answered a question with a question and both instances it appeared
Bri ghamdi d not understand Conklin’s question or could not hear the
gquestion because of the traffic noise fromthe busy highway. The
vi deot ape does not clearly show nervousness.
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stated that he was not exactly sure of their arrival tinme. Conklin
continued by asking Franklin whether he stayed wth friends or
famly. Franklin said they had stayed at a hotel. Conklin asked
whi ch hotel; Franklin said a La Quinta, as had Brigham Conklin
asked how often Franklin went to Houston and whet her he knew anyone
there. Franklin responded that he did not go there often and that
he knew “a couple of girls” in Houston that he had net at a coll ege
function. Conklin never specifically questioned Franklin if he had
famly in Houston

Between 4:19 and 4:20 P.M, Conklin next approached the
vehi cl e and asked sim | ar questions of the remai ni ng two occupants,
Quincy Perry and the young fenale who had no identification.
Conkl in asked where they were comng from and whether the visit
was for business or pleasure. Perry responded that they had been
in Houston for pleasure. Conklin asked how |long they had been
there, and Perry said a couple of days. Conklin asked which day
they had arrived, and Perry initially responded that they had
arrived Friday norning, but the woman suggested that perhaps it was
Saturday norning. Perry then stated that they had stayed one day
and two nights. Wen Conklin indicated that they could not have
arrived Saturday norning and stayed two nights, Perry seened to
indicate that they had left home Thursday night and arrived in

Houst on Friday norning.?2

2 Unfortunately, the videotape conversation between the woman
and Perry is not conpletely clear. But after sonme confusion, they
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Finally, at 4:21 P.M, after alnpbst eight mnutes of
questioning the driver and the three passengers about natters
unrelated to the traffic stop or the rental car, Conklin returned
to his patrol car to radio in the personal and rental car
identification information. Al nost i medi ately, the dispatcher
reported that the rental car had not been reported stolen. Then
for nearly five mnutes there was silence and no activity during
whi ch Brigham stood in the ditch behind the rental car, Franklin
waited in the ditch in front of the rental car, the other
passengers remained in the rental car, and Conklin waited in his
patrol vehicle to hear back fromhis radio contact on the driver’s
licenses. Wiile waiting, Conklin recorded orally on the videot ape
a nessage to hinself that (1) as to the rental agreenent, the
subjects were not 25 years old nor listed on the rental agreenent
(Harris had rented the car), (2) the subjects seened nervous (hands
wer e shaki ng) and neither Bri ghamnor Franklin had nade eye cont act
wth Conklin, (3) all four appeared to |lack legal standing as to
t he vehi cl e because they were not |isted as authorized drivers, and
(4) they had conflicting stories about arrival time in Houston and
who they had visited there.

At 4:29 P.M, eight mnutes after receiving radi o contact from
Conklin, the dispatcher reported that (1) Perry and Bri gham had

sone crimnal activity in their backgrounds, but their I|icenses

seemto indicate that they left Thursday night and arrived Friday
nmor ni ng i n Houst on.



were clear and crimnal details were unavailable, and (2) the
license Franklin offered was likely fictitious.

Then Conklin energed from his car, and aggressively asked
Bri gham what Franklin’s nane and age was. After initially not
under st andi ng Conklin’s question, Brighamresponded that his first
name was Brandon, and thought his full nanme was Brandon Franklin.
Conklin then confronted Franklin. Franklin initially tried to
mai ntain the fake identity, but then admtted that his nanme was
Brandon Franklin. Then Conklin asked for Franklin's wallet and
searched it but found nothing. Thereafter, around 4:33 P.M,
Conklin called in the new identification and wai ved over a | ocal
Nacogdoches police car for back-up. He briefed the |ocal police
officers on the situation, and remarked that he was going to try to
get consent to search but would search the vehicle anyway because
none of the four had standing to protest.

After speaking to the local police, Conklin issued Brighama
witten warning for driving too close, which Brighamhad to sign
This was at 4:34 P.M It is unclear from the videotape whether
Conklin returned Brighams driver’s license to him but Conklin
testified at the suppression hearing that he returned the |icense.
The record is clear that Conklin launched into his consent to
search request imediately after Brigham signed the warning
citation. At about 4:35 P.M, twenty-one mnutes after nmaking
initial contact with Brigham Conklin informed Brighamthat one of
his jobs is to patrol for contraband. He asked for consent to
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search, which Brighamgave. Conklin proceeded to pat down all the
car’s passengers, told Brighamto relax and wait over in the grassy
area of the ditch and told all the other passengers to step over to
the grassy area and sit-down; he later asked themnot to talk to
each ot her. The local officers kept watch over Brigham and the
others while Conklin searched the passenger conpartnent and trunk
of the vehicle. In a cooler in the trunk, he opened a gall on-sized
opaque plastic fruit drink container, and saw and snell ed what he
t hought was codei ne. The record indicates Conklin also found a
hal f enpty soda bottle of codeine. At 4.:43 P.M, Conklin with the
assi stance of the local officers placed all the passengers under
arrest. After conducting further snell tests on the substance, he
concl uded that the substance nust be codei ne, although | ater at the
suppression hearing he admtted to having never actually seized
codei ne before.

Bri ghamwas indicted for possession with intent to distribute
codeine, a controlled substance under 21 U S.C. 8841(a)(1l). He
filed a notion to suppress the sei zed evi dence, arguing that he had
been unlawful |y detained in violation of the Fourth Anendnent. The
district court held a suppression hearing, but denied the notion.
Brigham entered a plea agreenent and nmade a plea of quilty,
condi ti oned upon his right to appeal the denial of his notion to
suppress, which was approved by the court. He was sentenced to two
mont hs’ i nprisonnment and one year of supervised release. He tinely

appeal ed.



Dl SCUSSI ON

Standard of Revi ew

When addressing denials of notions to suppress, we reviewthe
district court’s factual findings for clear error, and its
“ultimate concl usions on Fourth Amendnent issues drawn fromthose

facts de novo.” United States v. Santiago, 310 F. 3d 336, 340 (5th

Cr. 2002) (citation omtted). W also review the evidence
i ntroduced at the suppression hearing in the Iight nost favorable
to the prevailing party. 1d. (citation omtted).
St andi ng

Thi s appeal focuses on whether Bri ghamwas unl awful | y det ai ned
during the traffic stop. Bri gham has standing to contest this

seizure of his person. United States v. Dortch, 199 F.3d 193, 198

(5th Gr. 1999).
Reasonabl eness of the Detention

Bri gham argues that Conklin's seven to eight mnutes of
questioni ng before beginning a conputer check violated his Fourth
Amendnent rights, because this initial questioning had nothing to
do with either the original reason for the stop (follow ng too
cl osely), or any subsequent suspi ci ons about whet her the rental car
was stolen. Thus, the detention unreasonably extended the duration
of the traffic stop, and was not the least intrusive neans of
resol ving concerns about the rental contract. Bri gham al so

contends that Conklin unreasonably detained hi mafter the conputer



check on his drivers license and the rental car had cone back cl ean
and he had signed the warning citation. Brigham argues that the
conputer check as to the car and his license was finished, and thus

his detention beyond that point was unreasonabl e.

I n response, the governnent argues that Conklin' s questioning
was a reasonable and minimally intrusive attenpt to ascertain why
Bri ghamwas driving a car not rented in his nanme. The governnment
contends that once Conklin confronted inconsistencies in the
stories of the car’s occupants, he had an additional reason to
continue the detention. Furthernore, the governnent argues, the
sequence i n which Conklin conducted his investigation, questioning
first and conputer check second, instead of questioning during the
conputer check, is immterial because Conklin woul d have di scovered
Franklin’s false identification regardless, thereby giving the
officer reason to continue the detention. Finally, the governnent
points out that Conklin asked for consent to search the vehicle
before this additional conputer check on Franklin was even
conpl et ed.

Qur deci sions have consistently relied on Terry v. Chio to

establish a two prong test that governs the perm ssible scope of a

traffic stop. 392 U S 1 (1968). The reasonabl eness of the

detention depends on (1) “whether the officer’s action was

justified at its inception,” and (2) “whether it was reasonably

related in scope to the circunstances which justified the

interference in the first place.” Dortch, 199 F.3d at 198
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(citation and i nternal quotation marks omtted). In this case, the
validity of theinitial stop for driving too closely behi nd anot her
vehicle is not contested on appeal.

In applying the second prong of Terry, we have consistently

recogni zed t hat an i nvestigative detention nust be tenporary and
| ast no longer than is necessary to effectuate the purpose of the

stop.”” ld. at 200 (quoting Florida v. Royer, 460 U S. 491, 500

(1983)). The Suprene Court has further explained that “the
i nvestigative nethods enpl oyed shoul d be the | east intrusive neans
reasonably available to verify or dispel the officer’s suspicionin

a short period of tine.” Florida v. Royer, 460 U S. 491, 500

(1983) (citations omtted). Nonet hel ess, the Suprene Court has
counsel ed that such | east intrusive neans nust be bal anced agai nst
the | aw enforcenent purposes of the stop and “the tinme reasonably

needed to effectuate those purposes.” United States v. Sharpe, 470

U S 675, 685 (1985) (citations omtted). Finally, when eval uating
whet her there was reasonable suspicion sufficient to justify an
extended detention, we “look at the totality of the circunstances
and consider the collective know edge and experience of the

officers involved.” United States v. Jones, 234 F. 3d 234, 241 (5th

Cir. 2000) (citing United States v. Holloway, 962 F.2d 451, 459 &

n.22 (5th CGr. 1992)).
The primary | aw enf orcenent purposes for making a traffic stop
of a noving vehicle on a public highway are: (1) to verify that a

violation of the traffic | aws has occurred or is occurring and, (2)
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to provide for the issuance of an appropriate ticket or citation
charging such traffic violation or nmake an arrest of the driver
based upon such violation. |In furtherance of these purposes, the
police officer is authorized to require the driver of the vehicle
to produce a valid driver’s |icense and docunentati on establi shing
the ownership of the vehicle and that required public liability
I nsurance coverages are in effect on such vehicle. During the
process of such a traffic stop, the police officer nmaking the stop
may and should use his senses of sight, snell and hearing to
observe any other conduct or activity which mght constitute a
violation of any other crimnal statute, but the officer nust be
able to articulate the specific facts and circunstances which
pronpt himto be suspicious of other crimnal conduct before he
initiates any actions to investigate such other conduct.

On nore than one occasion in recent years, we have had the
opportunity to evaluate traffic stops in which the car is rented
and the driver is not listed on the rental agreenent. Fromthese
cases it is clear that any detention beyond the conpletion of a
conputer check is unlawful unless there is additional “reasonable
suspi ci on supported by articul able facts that a crinme has been or
is being commtted.” Santiago, 310 F.3d at 342 (citations
omtted).

It is established that when a valid traffic stop occurs, the
officer may run a conputer check on the driver’s |icense and
registration or rental car papers. Dortch, 199 F. 3d at 198; United
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States v. Shabazz, 993 F. 2d 431, 437 (5th Gr. 1993). Furthernore,

in Shabazz, we permtted questioning, even if unrelated to the
purpose of the stop, that took place while the officers were
waiting for the results of the conputer check, because such
questioning did not prolong the tine of the initial valid seizure.

993 F.2d at 436-37. In United States v. Dortch, however, we

concl uded that once the conputer check is conpleted and there is no
warrant for arrest of the driver or report that the car was stol en,
reasonable suspicion of auto theft vanishes and any further
detention beconmes an wunlawful seizure. 199 F.3d at 199.

Simlarly, in United States v. Jones, we concluded that the

additional three m nutes of prolonged detention after the conputer
check cane back clean violated the Fourth Anendnent. 234 F.3d at

241. Finally, in United States v. Santiago, we reiterated our

position that once an officer has conpleted his conputer check and
it cones back negative, thereby dispelling the suspicion that
justifiedthe check, any additional detention is unreasonable. 310

F.3d at 342.3

3 Although Judge Jones in her dissent suggests that the
Dortch, Jones, and Santiago |ine of cases was incorrectly decided,
this Grcuit has not agreed with her assessnent. In neither Dortch
nor Jones was there even a call for a vote to rehear the case en
banc. In Santiago the mandate was held and a poll for en banc
reconsi deration was taken, but a majority of the active judges of
this Circuit voted not to rehear the case and on March 20, 2003, a
deni al of rehearing en banc was i ssued. Therefore, our reliance on
these cases as the Jlaw of this GCrcuit concerning the
reasonabl eness of a traffic stop is not only appropriate but
required.
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As the governnent has been quick to highlight, the facts of

this case differ fromthose of Dortch, Jones and Santiago as to the

timng of the conputer check. In Dortch, two highway patrol
of ficers stopped Cecil Dortch for driving too closely to a tractor
trailer. 199 F.3d at 195. The officers discovered that the car
was rented and that Dortch was not |isted as an authorized driver.
Id. One officer immediately took Dortch’s driver’s |icense and
rental contract to perform a conputer check, while the other
of ficer questioned Dortch and the passenger about their business.
Id. at 196. They gave inconsistent answers about Dortch's
relationship to the vehicle's renter, and stated that they had been
in Houston for two days although the rental agreenent indicated
that the car had been rented in Pensacola, Florida the day before.
Id. After the conputer check cane back clean, the officers
continued to detain and question Dortch until a cani ne search unit
arrived. 1d. Even though the officers eventually di scovered drugs
on Dortch’s person, we ultimately held that this detention violated
t he Fourth Amendnent.

In Jones, two police officers pulled over Jones and Dani el for
speedi ng. 234 F.3d at 237. Like Dortch, Daniel was driving a
rental car rented by a third person, and Daniel was not |isted as
an authorized driver. Id. The officers questioned Jones and
Dani el extensively about their business. Id. at 237-38. The
officers first took Daniel to the patrol car, ran a conputer check
on his crimnal history, and continued questioning him about the
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nature of the trip. 1d. The second officer then approached Jones
to question him about Daniel’s business dealings, and requested
Jones’s license to do a simlar conputer check. 1d. at 238. After
a few mnutes, the dispatcher reported that neither Jones nor
Daniel had a crimnal history. Id. Notwi t hstanding this
i nformati on, one officer continued to question Jones when returning
his driver’s license, and then asked Daniel for consent to search
the vehicle, wthout having returned the rental agreenent or his
license to him |d. Even though the request to search occurred
only three mnutes after the negative conputer check was conpl et ed,
we still held the prolonged detention to be unlawful.

Finally, in Santiago, the officer pulled over Santi ago because
he noticed a flashing light in Santiago’s w ndshield. 310 F.3d at
337. Once the officer stopped the car, he noticed that it was a
trinket hanging fromthe rear view mrror. |d. at 337-38. The
of ficer asked Santiago to exit the car, and proceeded to question
hi m about the nature of his trip and the identity of the woman in
t he passenger seat. 1d. at 338. The officer then approached the
vehi cl e and asked the woman for her driver’s license and the car’s
registration, which Santiago had said was in the car. 1d. The
trooper returned to Santiago wth the woman’s |icense, but w thout
the registration, which Santiago subsequently retrieved fromthe
car. 1d. In the belief that the trinket hanging from the rear
view mrror violated a state statute, the officer conducted a
conputer check on Santiago’s license and registration. 1d. After
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the checks cane back negative, the officer continued to question
Santiago about the car’'s registration. Id. at 339. Bef ore
allowing Santiago to | eave, he asked for and obtai ned consent to
search, from which he discovered drugs. Id. As in Dortch and
Jones, however, we found this detention unlawful because it
ext ended beyond t he negative conputer check.

Nevert hel ess, the conpletion of a conputer check is not the
excl usive dividing |line between constitutional and unconstituti onal
detention. Utimtely, as the Suprene Court has reiterated, the
“scope of the detention nust be carefully tailored to its
underlying justification.” Royer, 460 U S. at 500. Although nere
gquestioning may not violate the Fourth Anendnent, that “is not to
say that questioning is unrelated to the determnation that a
detention has exceeded its |lawful duration.” Shabazz, 993 F. 2d at
436. W have concluded that “questioning unrelated to the
justification for the stop that extends the duration of the stop

violates the Fourth Arendnent.” United States v. Machuca-Barrer a,

261 F. 3d 425, 432-33 n.21 (5th CGr. 2001) (citing Shabazz, 993 F. 2d
at 437). In such circunstances, the scope of the detention exceeds
the underlying justification and thus is unconstitutional.

To determ ne whether questioning is unrelated to the purpose
of a stop, we nust exam ne the identifiable reasonable suspicion
that justified the detention. An officer may take the tine
necessary to investigate such reasonabl e suspicion, but when his

gquestioning extends beyond that reasonable suspicion, and it
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| engt hens the duration of the stop, the detention is unreasonabl e.
The linchpin for analyzing the reasonabl eness of a detention,
therefore, is the scope of reasonable suspicion, 1i.e., the
reasonabl e suspicion that justified the detention, rather than the
conpletion of a conputer check.

Qur case | aw abundantly denonstrates the focus we have pl aced
on the scope of reasonable suspicion in deciding whether a

detention was |lawful. Dortch, Jones and Santi ago enphasi zed t hat

t he circunst ances surroundi ng the respective detentions, in keeping
wth the totality of the circunstances approach which is applied,
permtted only a reasonabl e suspicion of a stolen car.* The Dortch
court concl uded that suspicious and i nconsi stent answers, Dortch’s
al | eged nervousness, confusion as to the relationship of Dortch to
the vehicle’ s renter, and Dortch’s absence as an authorized driver
on the rental contract “gave rise only to a reasonable suspicion
that the car m ght have been stolen.” 199 F.3d at 199. None of
this evidence, the Court held, created a “reasonabl e or articul able
suspicion that Dortch was trafficking in drugs.” Id. Simlarly in
Jones, we concluded that inconsistent answers about the driver’s
enpl oynent and the driver’s acknow edgnent that he had been

arrested previously on a crack cocaine charge were “at best

trivial” grounds for reasonabl e suspicion of drug trafficking, and

4 The factual circunstances of Santiago also nay have
permtted reasonable suspicion of the abduction of the children
that were in the car. 310 F.3d at 342.
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even | ess suggestive than the evidence put forward in Dortch. 234
F.3d at 241-242. In Santiago, we concluded that extrene
nervousness, potentially inconsistent stories between Santi ago and
hi s femal e passenger, and ot her possi bly suspici ous answers di d not
establish “reasonable or articul able suspicion that Santiago was
trafficking in drugs . . . .” 310 F.3d at 338-39, 342 (citing
Dortch and Jones to simlar effect). Because the only perm ssible
reasonabl e suspicion was dispelled when the conputer checks cane
back, we found any additional detention unlawful. Finally, to
confirmthat the perm ssible scope of reasonabl e suspi ci on, and not
the conmputer check, guides our reasonabl eness analysis, we even
have hel d t hat detai ni ng soneone until the conpletion of a conputer

check can unreasonably prolong detention. In United States v.

Val adez, we concluded that once the police determned that the
vehicle’ s wwndowtinting was | egal (the reason for the stop), there
was no reason to detain the defendant further, not even to wait for
the conpletion of a conputer check on his license. 267 F.3d 395,
396, 398 (5th Cr. 2001). In short, we have strictly limted the
scope of the detention to the identifiable reasonabl e suspicion
that originally justified the stop.

In this case, the justification for the stop, driving too
closely, permtted Conklin to require Brighamto show his driver’s
license and the car’s papers. Dortch instructs that, upon noticing
that Brigham was not authorized to drive the rental vehicle and
that the renter of the vehicle was not present, Conklin then had a
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val i d reasonabl e suspi ci on about whether the car was stolen.®> Any

suspicion of drug trafficking, however, was not warranted.
Conklin’s net hodol ogy, questioning unrelated to the traffic

violation for eight mnutes before commencing the conputer check,

is nmerely an i nperm ssi bl e variation onthe sane Dortch/Jones tune:

If a stop is unconstitutionally prolonged by continued questi oni ng
after a conmputer check is conplete, then del aying the comencenent
of the conputer check and asking unrel ated questions during such
delay is equally proscribed. Conklin certainly prolonged the
detention, as he coul d have (and shoul d have) started the conputer
check before beginning his extensive questioning. The fact that
the prolongation is caused by ex ante rather than post hoc
gquestioning matters not.

There i s anpl e evidence that (1) Conklin’s initial questioning
served drug interdiction purposes rather than the purpose of

determning whether the rental car was stolen,® and (2) such

5> In our view the “sinplest, quickest and |east intrusive
means” to satisfy an officer’s suspicion that a vehicle m ght be
stolen is to imediately run a conputer check on the vehicle’'s
license plate to see if it has been reported stolen. If it has,
the officer has probable cause to arrest the driver and occupants
for possession of a stolen vehicle and to search the vehicle
consequent upon such arrest. |[|f the vehicle has not been reported
stolen, the officer’s suspicions, based on facts |like thoseinthis
case, can no |longer justify extension of the stop to investigate
t hat suspicion

6 W note that at one point on the videotape immediately
bef ore he asked Bri ghamfor consent to search, Conklin told Brigham
that one of his “jobs is to patrol for contraband.” Likewi se, in
a conversation which Conklin had with the |local police officer on
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questioning was sinply unrelated to the scope of the stop, thereby
unreasonably prolonging the detention. When Conklin received
Brighamis license and the rental contract, he had valid reason to
wonder whether the car m ght have been stolen. He testified that
he quickly realized that the woman who rented the car was not
present; but he failed to notice that the address on Brighams
license and the address of the renter were identical, even though
Brigham had identified the renter as his nother. And al t hough
Conklin noticed that the renter, Harris, was 50 years ol d, and that
Bri ghamwas under 25 years old, the officer did not recognize that
Harris was an appropriate age to be Brighams nother. |In short,
the data plainly in front of Conklin was that (1) Brigham was not
authorized to drive the <car, (2) Harris was not present,
(3) Brigham and Harris shared the sane address, and (4) the age
difference between Harris and Brigham was characteristic of a
parent-child relationship, which was the information given in
response to Conklin’ s question.

Rat her then ask Brigham nore about the rental agreenent,
however, Conklin launched into a series of unrelated questions
about the particulars of Brigham s trip. When Conklin finally did

ask who had rented the vehicle, and Brighamresponded that it was

t he vi deotape, he advised that |ocal officer that he was going to
“try to get consent to search, but woul d search anyway because none
of the occupants had standing to protest.” A search of a vehicle
if you suspect the presence of drugs m ght make sone sense; a
search of a vehicle if you suspect the vehicle is stolen has
virtually no likelihood of finding anything rel evant.
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his nother, it was proper for Conklin to notice, for whatever it is
worth, that they did not share the sane |ast nane. It was a
significant oversight, however, to fail to notice that the
addresses of both persons and their age differences corroborated
Bri ghami s answer. Instead of questioning whether Brigham s nother
had given him perm ssion to use the car and quizzing Brigham on
personal information put down by Harris on the agreenent, questions
that m ght have resolved whether Harris was really Brighans
mot her, or sinply doing a conputer check on his |license and on
whet her the car was reported stolen, Conklin then approached each
of the other passengers seriatim and repeatedly posed the sane
battery of unrelated questions to each of them Rather than ask
t he passengers about Brigham how he had gotten the car, and who
Dorothy Harris was, Conklin asked each passenger the sane detail ed
guestions about their trip. W cannot perceive howidentifying the
hotel at which they stayed in Houston was nore likely to uncover
whether the car was stolen than questioning them about the
vehicle’s renter and how Bri gham had obt ai ned the car.
Furthernore, our review of the record in this case indicates
that the stories of Brighamand hi s conpani ons were nore consi st ent
than inconsistent. Al persons Conklin questioned told himthey
were on a trip for pleasure and were com ng back from Houston. 1In
addition, the two individuals Conklin asked about | odgi ng (Bri gham
and Franklin) told himthat the group had stayed at a La Quinta
I nn. Third, the stories they gave as to the tine of arrival in
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Houston were only marginally inconsistent. Brighamtold Conklin
that they had arrived Friday norning; Franklin indicated that they
had arrived | ater on Friday, but then said he was not exactly sure
what tinme on Friday they had arrived; and after sonme confusion
between the other two passengers, they indicated that they had
arrived Friday norning. Thus, all the car passengers put their
arrival in Houston at sonme tine on Friday. The only fairly likely
i nconsi stency resulted when Conkl in asked Bri gham and Franklin who
they knew i n Houston: Brighamsaid they knew famly of Franklin’s,
but Franklin said he knew “a couple of girls” there and never
deni ed having famly in Houston.

The governnent argues that the initial period of questioning
is immterial because Conklin also could have begun the conputer
checks imediately, and questioned the defendant and other
passengers while the checks were running. Assum ng that Conklin
woul d otherw se have conducted the stop the sane way, the
governnent’s argunment conti nues, he would have discovered
Franklin’s false identification, giving him adequate reason to
extend the detention, and then ask for consent to search the
vehicle. Inits brief, the governnment points out that the facts of
Jones illustrate a simlar pattern of questioning before the
conputer check, and argues that our lack of criticism of this
met hod in Jones supports its reasonabl eness here. Qur opinion in
Jones, however, shows fairly clearly that we found the facts of
that case nobst analogous to Dortch, because both cases involved
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detention after the conpletion of a conputer check. Based on such
simlarities with recent precedent, there was sinply no need to
scrutini ze the questioning that occurred before the conputer check.
Additionally, it is true that a police officer may run a conputer
check on a driver’s driver’s license and registration or insurance
papers. Shabazz, 993 F.2d at 437; Dortch, 199 F.3d at 198. It is
| ess clear, however, whether police may run checks on passengers’
i censes.’” W need not, and therefore do not, decide that issue in
this case because instead we are able to conclude that the pre-
conputer check questioning nmade the detention unreasonabl e. I n
Jones, the court did not have to directly address this issue
because the defendants appeared to concede that the police could
request and run a conputer check on both defendants’ |icenses. 234
F.3d at 240.

Nonet hel ess, even considering Franklin's fake identification
as a factor, the governnent’s argunent m sses the whole point.

Al t hough it may be true that Conklin could have used a nethod that

" Qur search of the statutes of the State of Texas failed to
turn up any statutory provision which requires a passenger in a
vehicle to carry his driver’s license or any other type of
identification so long as he is just a passenger. Li kewi se, we
found no statutory provision which would attribute liability to a
passenger for a traffic violation conmtted by the driver, such as
“followng too close” in this case. W have doubts therefore that
the reason for theinitial traffic stop (i.e., follow ng too close)
inthis case gives the trooper any ground for suspicion of crimnal
conduct on the part of a passenger. |If a police officer arrests an
individual, that person is required to give his true nane,
resi dence address and date of birth to the arresting officer. See
Texas Penal Code 8§ 38.02. None of the passengers in the vehicle in
this case were arrested at the tine of the initial traffic stop.

23



is less open to criticism the fact remains that he failed to use
the least intrusive neans. The Suprene Court has firmy stated
that “an investigative detention nust be tenporary and |ast no
I onger than is necessary to effectuate the purpose of the stop
Simlarly, the investigative nethods enpl oyed should be the | east
intrusive neans reasonably available to verify or dispel the
officer’'s suspicion in a short period of tinme.” Royer, 460 U. S. at
500. It is true that Conklin could have collected Brighans
license and rental car papers to run themthrough a conputer check,
and t hen questioned Bri ghamand hi s conpani ons while this check was
being run, but this only illustrates that Conklin’s actual conduct
was not the “least intrusive neans reasonably available.” Here
Conkl i n took an extended anount of tine to ask unrel ated questi ons
whi ch made the detention unreasonabl e.

We al so recogni ze that sone of our previous cases di scussing
the reasonabl eness of a detention focused on the inpermssible
questioning that occurred toward the end of a traffic stop. I n
Shabazz, we noted that “the nature of the questioning during a
| ater portion of the detention may indicate that the justification
for the original detention no |onger supports its continuation.”

993 F.2d at 436. In Dortch, Jones and Santi ago, noreover, our

enphasis was on questioning that took place after the conputer
checks returned. Al though this case concerns a period of
gquestioning that occurred before the conputer check, we see no
principled distinction between the circunstances here and those
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t hat have cone before. W cannot countenance an effective end-run,
even if inadvertent, around our recent precedent, which extensive
pre-conmputer check questioning on mtters unrelated to the
justification for the stop ultimately achieves. Obviously, if a
police officer is prohibited fromextendi ng questioni ng beyond the
conputer check on nmatters outside the scope of permssible
reasonabl e suspicion, he is equally prohibited from burning such
time and intruding in such a way to investigate an inpermssible
reasonabl e suspicion before heinitiates the check. Oherw se, the
of ficer could easily and conpletely circunvent the constitutional
guarantees afforded to individuals detained during traffic stops
sinply by enbarking on such questioning before the check rather
than afterwards. Regardless of when these questions are posed, if
they are unrelated to the reason for the which the traffic stop was
made (here “following too closely”) or to the suspicion that the
driver is wanted or the car was stolen, and they extend the
duration of the stop, the detention becones unlawful .

Finally, holding that this type of detention is reasonable
likely would put at risk a large segnent of the population for
reasonabl e suspi cion of drug trafficking and concomtantly the sane
type of intrusive detention that occurred in this case. |n Dortch,
we recognized that wupholding the officer’s conduct would be
tantanount to finding that “officers have reasonabl e suspicion to
suspect drug trafficking anytime soneone is driving a rental car
that was not rented in his nanme.” 199 F.3d at 199. The sane
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concl usi on can be drawn here: Uphol ding the prol onged, extensive
questioning in |light of the dearth of evidence that Trooper Conklin
had at his disposal before a conputer check was even initiated
woul d seem to allow police to suspect drug trafficking or other
illegal activity of anyone who is driving a car registered to
soneone who is not present in the vehicle or who has a different
| ast nane. It would not appear to matter whether the driver is
operating a car rented in another’s nane or owned in another’s
nanme; the police would still be confronted with a driver’s |icense
and registration and insurance papers that do not match up.?3
Deciding this case as the governnment requests would effectively
permt the police to ignore the explanation given by the driver,
and such corroborating evidence as having the sane address, so as
to pursue prolonged questioning and develop further reasons to
detain —a quintessential fishing expedition.

W do not inply that questions |like those asked by Trooper
Conklin are thenselves off limts to police officers conducting
traffic stops. Under other circunstances, such as while awaiting
a report froma tinely initiated conputer check, we have all owed
t hese types of questions in previous cases. Neither do we want to
put ourselves in a position that forces us constantly to second-

guess the sequence of police questioning. See Dortch, 199 F. 3d at

8 This group potentially includes all children who drive a
parent’s car but have a different |last nanme than that parent, a
spouse who drives a car registered to a spouse whose | ast nane he
or she does not share, and anyone who borrows a car froma friend.
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200 (finding that courts “‘should not indulge in unrealistic
second-guessing’ of the nethods enployed by the officers on the

scene”) (citing United States v. Sharpe, 470 U.S. 675, 686 (1985)).

In this case, however, Conklin’s questioning indisputably extended

Bri ghanmi s detention, yet was at best unrelated to the perm ssible

scope of his reasonable suspicion and at worst illustrated his
suspicions of drug trafficking or illegal activity other than a
stolen car or a driver with “wants and warrants.” The evidence
before Conklin, in conjunction with the narrow scope of his

detention to investigate whether the car was stolen, did not
justify questioning that unlawfully prol onged Brighanis detention
inviolation of the Fourth Arendnent. See Sharpe, 470 U. S. at 686-
87 (stating that detention is unlawful when “police act]]
unreasonably in failing to recognize or to pursue [alternative
means to a seizure,]” not sinply when a judge is able to conceive
of other alternatives).
Validity of Brigham s Consent

It is well established in this Grcuit that “[c]onsent to
search may, but does not necessarily, dissipate the taint of a

[Flourth [A] nendnent violation.” United States v. Chavez-

Villarreal, 3 F.3d 124, 127 (5th Cr. 1993). To show valid consent
after an unl awful detention, the governnent has the heavi er burden
of establishing that (1) “consent was voluntarily given,” and

(2) such consent “was an independent act of free wll.” Id.
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Normally, the district court’s conclusion as to the
vol untari ness of consent is a finding of fact based on a totality
of the circunstances, which we only review for clear error.
Shabazz, 993 F.2d at 438. The district court concluded, in |ight
of the avail able evidence, that Brighanis consent was vol untary.
G ven the deferential standard of review fromwhich we operate, we
cannot conclude that the court was clearly erroneous. Because the
district court in this case did not find an unlawful detention
however, it did not consider the second prong of the analysis —
whet her consent was an i ndependent act of free will. As a result,
we owe no speci al deference when det erm ni ng whet her consent was an

i ndependent act of free will. See Dortch, 199 F.3d at 201-02.

In determning the wvalidity of consent after illega
detention, the second prong focuses on the “causal connection with
the constitutional violation” and requires exam nation of three
factors “[t]o determ ne whether the causal chain was broken

.” Chavez-Villarreal, 3 F.3d at 127-28. W consider: “(1) the

tenporal proximty of the illegal conduct and the consent; (2) the
presence of intervening circunstances; and (3) the purpose and
flagrancy of the initial msconduct.” |d. at 128.

First, there is sone evidence that the tenporal proximty
between the illegal conduct and consent in this case is not as
close as it was in Jones and Dortch. Bet ween the intrusive
questioning and Brighamis |ater consent was a period of at |east
ten mnutes during which Conklin conducted a conputer check and
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Brigham waited on the side of the road. This span of tine,
however, did not mtigate the violation. | ndeed, the period
subsequent to Conklin’s initial questioning exacerbated the taint
of the illegal conduct. The entire prolonged detention, which
included the initial questioning and the conputer check, did
i mredi ately precede Brigham s consent. Brighamwas still outside
of his car and |ocal Nacogdoches police had arrived to back up
Conkl i n when Conklin asked for consent. Finally, Conklin appeared
to beconme nore aggressive upon discovery of Franklin's fake
identification. Thus, even though Brighanmis actual consent
occurred over ten mnutes after the initial questioning, none of
the i ntercedi ng events woul d have gi ven hi many basis for believing
that he was free to | eave.

Second, as described above there were no intervening
ci rcunst ances between the detention and the consent such that
Bri gham woul d have sensed he could | eave. Conklin never inforned
Bri gham that the check on the car and his |icense had cone back

clean, he intensified his deneanor as the stop wore on, and the

| ocal police arrived as back-up. In short, Brigham was still
det ai ned when Conklin requested consent to search the vehicle. 1In
fact, for the entire duration of the stop up until the search,

Bri gham was away from the rental car and next to the patrol
vehicle, while Franklin was in front of the rental car off into the
ditch, and the other passengers were in the car. After asking for
consent, Conklin patted down Brighamand i nstructed Bri ghamto wait
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off in an area behind the rental car. Bri gham and the other
passengers were watched by the local police officers and at one
point told not to speak to each ot her.

Third, the purpose and flagrancy of the initial m sconduct is
fairly transparent. W have already recognized that even when an
officer’s purpose cannot be known, his intentions may be gl eaned
fromthe record and videotape. Dortch, 199 F.3d at 202. In this
case, there is even less of an inferential |eap than was required
in Dortch. Conklin's imrediate questioning of Brigham was
conpletely unrelated to determ ning why Bri ghamhad a rental car he
was not authorized to drive or to the purpose of the stop, which
was followng too closely and a possible seatbelt violation.
Conkl in overl ooked fairly obvious indications, e.qg., that Brigham
and Harris shared the sanme address, which suggested Brigham was
telling the truth. He persisted in intrusive questioning of al
the other passengers about nmatters that were not related to how
Bri ghamcane i nto possession of the rental car. Finally, before he
| earned about Franklin's fictitious |license, he noted that it was
probabl e none of the passengers had standing to contest a search;
and | ater he el aborated on this thought by remarking that because
there was no standi ng he woul d probably search even if Brighamdid
not consent.

In sum after evaluating these three factors, we concl ude t hat
Bri ghami s consent was not an independent act of free will. As a
result, his subsequent consent does not cure the Fourth Amendnent
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vi ol ati on.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above, we vacate Brigham s conviction and sentence and renmand

for entry of a judgnent of acquittal.

ENDRECORD
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EDITH H JONES, G rcuit Judge, dissenting:

| respectfully dissent. Based on their own appellate
fact finding, the majority have further narrowed what our court
permts as | awenforcenent activity during traffic stop detenti ons.

See United States v. Santiago, 310 F.3d 336 (5th G r. 2002); United

States v. Jones, 234 F.3d 234 (5th Cr. 2000); United States v.

Dortch, 199 F.3d 193 (5th Gr. 1999). Al t hough the majority’s
holding is far fromclear, its inport seens to be that if a |law
enforcenent officer’s questions to vehicle occupants my be
construed as serving “drug interdiction purposes”, and the
questions occur before he runs conputer checks on the ownership of
the vehicle and the occupants’ identifications, the scope and
I ength of the detention are unconstitutionally prol onged.

This is newterritory indeed. Dortch and Jones rigidly
applied the rule that a prol onged detention after the conpl eti on of
a traffic stop may be unconstitutional. In both those cases
however, the officers asked vehicle occupants nearly the sane
series of questions that were posed here, yet this court never
criticized the questions. Jones, 234 F. 3d at 237; Dortch, 199 F. 3d
at 195-96. The district court analyzed this case according to
Dortch and Jones and found no inconsistency. The majority now
states, on one hand, that in a “legitimate traffic stop,” the
officer may investigate the occupants’ right to possess the
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vehicle, but on the other hand, the questions asked here sonehow
went beyond that purpose. |In any event, according to the mgjority,
the investigation did not use the | east intrusive neans, since the
officer mght have asked the very sane questions during the
conput er check of occupants’ identifications, but instead chose to
ask those questions before the check began; the detention was thus
unconstitutionally prolonged by his inefficiency.

So many problens arise from this opinion that one
scarcely knows where to start listing them First, the panel
majority is wong in asserting that Trooper Conklin’s methodol ogy
made an “end-run” around Dortch and Jones. The majority opines
that Trooper Conklin should have questioned Brigham and his
conpani ons whil e conducting the conputer records check, and that
“del aying the commencenent of the conputer check and asking
unrel ated questions during such delay [are] equally proscribed.”
In Jones, the officer questioned the vehicle occupants for seven
m nutes before initiating a conputer check. 234 F.3d at 237. Yet
no criticism of that aspect of police activity appears in this
court’s opinion.

Further, the mgjority’s conclusion contradicts the

holding of this court in United States v. Roberson, 6 F.3d 1088

(5th Gr. 1993). In Roberson, a state trooper pulled over a
mnivan for failure to signal a |lane change. [d. at 1089. After

the car pulled over, the state trooper approached the vehicle and
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instructed McCleod [the driver] to produce her driver’s
license, registration, and proof of insurance. M eod
informed himthat the car was | eased by athird party and
produced a copy of the | ease agreenent. The | ease to one
Cheryl Allen did not identify MCl eod as an authorized
driver and the |essee was not anong the passengers.
Trooper Washington began to suspect that the vehicle
m ght have been stolen. At this point, Md eod
vol unteered that she was a friend of Allen and that All en
was in St. Louis. MCeod clainmed to be returning hone
after taking her nother to her grandnother’s hone in
Houst on.

Trooper Washington then asked the passengers for

identification. Roberson [a passenger] coul d not produce

a driver’s license, but clained responsibility for the

car, stating that Allen had loaned it to him Roberson

told the trooper that Allen was still in Houston and

woul d be returning to St. Louis in another vehicle. His

suspi ci on further aroused, Trooper WAshi ngton deci ded to

call Deputy David Deter for backup
ld. at 1089-90. After Deputy Deter arrived, the officers asked the
driver her grandnother’s phone nunber and address. |d. Wen the
driver was unable to answer, the officers asked for consent to
search her car. After receiving consent, the officers discovered
6.99 kilograns of cocaine. The court concluded that such
gquestioning, which appears to be virtually identical to the
questioning perfornmed by Trooper Conklin, neither inpermssibly
prolonged the detention nor vitiated the driver’s consent to

search. 1d. at 1092-93 (citing United States v. Shabazz, 993 F. 2d

431, 437 (5th Cr. 1993) and Schneckloth v. Bustanonte, 412 U. S

218 (1973)).



Not only does the majority’s decision conflict wth the
prior precedent of this circuit, but it also conflicts, or at |east
isintension with, the precedent of at |east five other circuits.

United States v. Burton, 2003 U. S. App. Lexis 13426 at *12-14 (6th

Cr. July 2, 2003) (holding that asking questions of the driver of
a car being ticketed for illegal parking that were unrelated to the

issuance of the citation was permssible); United States V.

G egory, 302 F.3d 805, 809 (8th GCr. 2002) (holding that
gquestioning of driver and passenger regarding identity and travel
plans prior to running conputer check was reasonable for Fourth

Amendnent purposes), cert. denied, 123 S. C. 1815 (2003); United

States v. Childs, 277 F.3d 947, 954 (7th Cr.) (en banc) (stating

that brief questioning unrelated to traffic stop that occurred
prior to conmencenent of conputer check did not unconstitutionally

prolong detention), cert. denied, 123 S. Q. 126 (2002); United

States v. Sowers, 136 F.3d 24, 27-28 (1st Cir. 1998) (affirmng

deni al of suppression notion where officer engaged in questioning
of driver and passenger regarding the “extent, purpose, and details

of their travels” prior to running conputer check); United States

v. Hardy, 855 F.2d 753, 757 (11th G r. 1988) (affirm ng deni al of
suppression notion and noting that fifteen m nutes of questioning
regardi ng travel plans and travel history prior to running conputer

check was part of investigation of the traffic violation).
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Second, the mgjority finds, without citing a shred of
record support and wi thout any support fromthe district court’s
findings, that Trooper Conklin’s questions about the Brigham
party’s trip were for “drug interdiction purposes.” This de novo
fact finding is contrary to two principles: we are bound, absent
clear error, by the district court’s findings of fact 1in
suppressi on cases, and on appeal, we are to reviewthe findings in
the light nost favorable to the prevailing party, here, the
gover nnment . Jones, 234 F.3d at 239. The district court found
t hat :

Trooper Conklin's detention of Defendants was reasonably
related to the circunstances which justified the
interference in the first place. Trooper Conklin was
entitled to ask Brighamfor his |icense and regi strati on.

See Shabazz, 993 F. 2d at 437. Upon exam ning the rental

contract and di scovering that the only person authorized
to drive the vehicle was not init, it was reasonable for
the Trooper to briefly question why Brigham an
unaut hori zed driver pursuant to the terns of the rental

contract, was in the car. Trooper Conklin justifiably
becane suspici ous when Franklin told himDefendants had
gone down to Houston for an Isley Brothers concert and
that he knew a couple of girls (but nade no nention of
famly in Houston when the Trooper asked himif he knew
anyone else in Houston), whereas Brigham had told him
that they were visiting Franklin's famly. Def endant
Perry’s explanation was inconsistent with both the
explanation offered by Brigham and that offered by
Frankl i n. The absence of the authorized driver, the
i nconsi stent explanations as to the trip to Houston, and
Franklin’s presentation of a fictitious [|.D., taken
toget her, justified Trooper Conklin’s continued detenti on
of Defendants. Accordingly, Defendants’ notions to
suppress evidence on the basis that their detention
exceeded the reasonable scope of the stop’s origina

pur pose are deni ed.
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The majority, wthout explanation, discredits these findings to
which this court should defer.

Even on its own terns, the mgjority’s finding nakes
little sense, as the trooper’s line of questioning was obviously
germane to i nvestigating Brigham s right to possess the vehicle and
to many other benign or | aw enforcenent-rel ated purposes.

The Fourth Anmendnent grants an officer conducting a
routine traffic stop latitude to check the driver's
identification and vehicle registration, ask the driver
to step out of his vehicle and over to the patrol car,
inquireinto the driver’s destination and purpose for the
trip, and “undertake sim |l ar questioning of the vehicle's
occupants to verify the information provided by the
driver.”

G egory, 302 F.3d at 809 (quoting United States v. Linkous, 285

F.3d 716, 719 (8th Gr. 2002)). Thus, Trooper Conklin’s
questioning was fully within the boundari es of the Fourth Arendnent
based upon his having probable cause to believe that a traffic
vi ol ation occurred. But even if one does not accept this basis for
the questioning, there exists an alternative basis supporting the
gquesti oni ng. The mpjority concedes that, in light of Dortch

Trooper Conklin had a reasonabl e suspicion that the car was stol en
prior to his questioning of Brighamand his passengers. Majority
Opinion at 19. This court has previously found questioning al nost
identical to Trooper Conklin’s to be perm ssible where the officer

had a reasonabl e suspicion that the car was stolen. See Roberson

6 F.3d at 1092-93 (finding questioning identical to questioning in
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this case perm ssi bl e based on a reasonabl e suspi cion that the car
was stolen).

Third, even if drug interdiction was Trooper Conklin’s
nmotivation for asking the questions, his notivation is wholly
irrel evant for Fourth Anmendnent purposes. The majority’s reasoning

flies inthe face of Waren v. United States, which held that Fourth

Amendnent activities nmust be judged in |ight of the objective facts
rather than | aw enforcenent officers’ subjective notives. 517 U S.
806, 812-13 (1996).

Fourth, the mjority equates the failure of Trooper
Conklin to enploy the “l east intrusive neans” of investigationwth
unr easonabl eness for purposes of the Fourth Arendnent. There is no
doubt that | aw enforcenent officers may both questi on the occupants
of a vehicle which is stopped for reasonabl e suspicion as well as
for engaging in traffic violations, and nmay perform conputer
records checks of the vehicle and its occupants. Shabazz, 993 F. 2d
at 437. The mpjority holds, as a constitutional nmatter, that these
activities nust be done sinmultaneously, not seriatim in order for
an investigation to be perforned via the |east intrusive neans.

But it does not follow that failing to use the “least
intrusive neans” of investigation is per se constitutionally
unreasonable. In fact, so to hold conflicts with the precedent of
this Grcuit. This Court has stated that:

The fact that the protection of the public mght, in the
abstract, have been acconplished by ‘less intrusive’
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means does not, by itself render the search unreasonabl e.
The question is not sinply whether sone other alternative
was avail abl e, but whether the police acted unreasonably
in failing to recognize it or to pursue it.

United States v. Sanders, 994 F. 2d 200, 204 (5th Gr. 1993) (W ener,

J., joined by Barksdal e and DeMdss, JJ.) (quoting United States v.

Sharpe, 470 U.S. 675, 687 (1985)). Thus, the question before this
court, properly franmed, is whether it was unreasonabl e for Trooper
Conklin to engage in a line of questioning for eight mnutes prior
to running a conputer check rather than asking the very sane
questions during the conputer check (which the majority concedes
woul d be permssible). In nmy mnd, the answer to this question is
unequi vocal ly “no.”

Here the entire investigation was directed to the
concededly legitimte purpose of enforcing the traffic |aws. See
G egory, 302 F.3d at 809; Shabazz, 993 F.2d at 437. In such a
case, vehicle occupants should not have the constitutional right to
object to the node of procedure as long as there is no excessively
| ong detention. As the governnent points out, this detention was
prol onged at | east as nuch by the fact that Franklin provided the
trooper with a bogus identification card, requiring a second
conputer check to occur, as it was by Trooper Conklin' s decisionto
ask questions first. Moreover, under the majority’ s reasoning, it
woul d apparently be constitutionally perm ssible if Trooper Conklin

had gone to each vehicl e occupant and run his or her identification

check separately while questioning only that individual during the

39



process of the conputer check. Such a procedure woul d, however, be
absurd.

Fifth, Brigham does not contest the district court’s
finding that he voluntarily consented to a search of the car.
I nstead, the majority reverses under this court’s nowvirtually per
se rule that if a traffic stop detention is “unduly prolonged,”
there can be no I egal consent to search. Neither Brigham nor the
maj ority suggest that the detention was prol onged for the purpose
of obtaining consent to search — consent was given six mnutes
before Trooper Conklin received the transmssion from his
di spatcher concerning Franklin's real nane. This case is

di stingui shable fromDortch, Jones, and Santi ago, because in those

cases, consent was extracted after the traffic stops had been
conpleted and thus at a tinme when, w thout reasonable suspicion,
t he defendant shoul d have been allowed to depart.

The above errors infect the majority’ s opinion even if

one assunes that Dortch, Jones, and Santiago properly reflect

Fourth Amendnent jurisprudence. Wiile those cases are binding | aw
in this circuit, | believe they are too broadly witten, and I
subscri be to the di ssents of Judges Garwood and Emlio Garza in two

of those cases.
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| suggest that the reasoning of the Seventh Crcuit in
Childs,® nore correctly applies Fourth Anmendnent reasonabl eness
principles to individual traffic stops. As the court noted:

Questions that hold potential for detecting crine, yet
create little or noinconveni ence, do not turn reasonabl e
detention into unreasonable detention. They do not
signal or facilitate oppressive police tactics that may
burden the public--for all suspects (even the guilty
ones) may protect thenselves fully by declining to
answer. Nor do the questions forcibly invade any privacy
interest or extract information w thout the suspects'
consent .

Childs, 277 F.3d at 954. In short, | believe this case is wongly

deci ded under Dortch, Jones, and Santiago. Alternately, that |ine

of cases is incorrect and should be reconsidered by our court en

banc.

9 277 F.3d 947 (7th Cr.) (en banc), cert. denied, 123 S. C
126 (2002).
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