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Edward M chael Young was convicted of nurder and is now
serving a sixty-year sentence in the Texas prison system He
appeal s the district court’s denial of his petition for a wit of
habeas corpus in which he alleges ineffective assistance of
counsel. He bases his claimon his attorney’s failure to nove for
the dism ssal of the prosecution under applicable Texas statutes
(that have subsequently been anended), which required di sm ssal of
the prosecution with prejudice if the indictnent was untinely. The
indictnment is conceded to have been untinely. The state habeas
court concluded that Young’s counsel had, indeed, rendered

deficient performance by failing to nove for dismssal of the



prosecuti on. It further concluded that there was a reasonable
probability that, but for that deficiency, Young never woul d have
been tried and, hence never convicted, of the crime for which he is
presently inprisoned. This conclusion was based on the court’s
interpretation of state law and its application to the facts of
this case. See Tex. CooE CRM P. arts. 28.061, 32.01 (West 1989).
Yet, the state habeas court ultimately denied relief, concluding
that, despite the deficient performance of counsel that affected
t he outcone, Young was not prejudiced. Under the state court’s

application of Strickland v. Washington, 466 U S. 668 (1984), and

Lockhart v. Fretwell, 506 U S. 364 (1993), prejudice was to be

determ ned by reference to current |law, rather than the |l aw at the
time of the deficient performance. This interpretation |ed the
state court to conclude that Young had suffered no prejudice (under

the second prong of Strickland) because the Texas statute

subsequently had been anended to renove the bar to further
prosecution foll ow ng di sm ssal.

The det erm nant questi on on appeal is whether the state habeas
court’s conclusion that Young was not prejudiced by his counsel’s
deficient performance was contrary to, or an unreasonable
application of, federal |aw Two cases will informthe court’s

application of Strickland in these circunstances: Lockhart v.

Fretwell, supra, and Wllians v. Taylor, 529 U S 362 (2000). 1In

Fretwell, the Suprenme Court stated that a Strickland prejudice

“anal ysis focusing solely on nere outcone determ nation, wthout

attention to whether the result of the proceedi ng was fundanental |y



unfair or unreliable, is defective” and “may grant the defendant a
wi ndfall to which the | aw does not entitle him” 529 U S. at 369-
70. Such “[u]lnreliability or unfairness does not result if the
i neffectiveness of counsel does not deprive the defendant of any
substantive or procedural right to which the law entitles him”
Id. at 372. Fretwell, however, was further delineated by the Court

in WIlians: Fretwell does “not justify a departure from a

straightforward application of Strickland when the ineffectiveness

of counsel does deprive the defendant of a substantive or
procedural right to which the law entitles him” 529 U S. at 393
(enmphasis in original). Accordingly, the question in this case is
whet her the undi sputed deficient performance of Young's counse
deprived Young of a substantive or procedural right to which he was
entitled. Fretwell, 506 U S at 372; Wllians, 529 U S. at 393.
The state habeas court concluded that, under Texas law, if
Young’ s counsel had noved for dismssal, Young would have been
“entitled” to dismssal of the prosecution, and that the State
woul d have been barred fromfurther prosecution. It is therefore
clear that the state habeas court found that the deficient
performance of Young's counsel deprived him of substantive and
procedural rights to which the law entitled him Yet, the state
habeas court, without reference to WIllians, applied Fretwell to
conclude that wultimately Young was not prejudiced because the
st at ute subsequently had been anended to all ow reprosecution after
dism ssal of the indictnent. Because this holding fails to

properly di stingui sh Fretwel | and di sregards WIlians’



interpretation of Fretwell, it is both contrary to, and an
unr easonabl e application of, Suprene Court precedent. Because the
state habeas court concluded that there was a reasonable
probability that Young would not have been prosecuted for the
murder of Tracy Ann Bering had his counsel noved for dism ssal

Young has established the requisite prejudice under Strickl and.

I

On Septenber 20, 1991, Tracy Ann Bering was nurdered. Young
was arrested, and Jaine Gandara was appointed to represent him
t hat sanme day. Young was rel eased on bail, but he was not indicted
until February 16, 1993, approximtely seventeen nonths |ater
which was the third termof court followng his arrest and rel ease
on bail. At the tinme of Young's arrest, indictnent and trial for
murder, article 32.01 of the Texas Code of Crimnal Procedure
provi ded:

When a def endant has been detained in custody
or held to bail for his appearance to answer
any crimnal accusation before the district
court, the prosecution, unless otherw se
ordered by the court, for good cause shown,
supported by affidavit, shall be dism ssed and
the bail di schar ged, if i ndi ct nent or
information be not presented against such
def endant at the next termof the court which
is held after his commtnent or adm ssion to
bai | .

(Enphasis added.) During that tinme, article 28.061 of the Code of
Crimnal Procedure provided, in relevant part,

A discharge under ... Article 32.01 of this
code is a bar to any further prosecution for
the offense discharged and for any other
of fense arising out of the sanme transaction
ot her than an offense of a higher grade that
the attorney representing the state and
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prosecuting the offense that was discharged
does not have the primary duty to prosecute.

(Enphasi s added.)

Thus, under the express ternms of Article 32.01, by the first
Monday of July 1992, Young would have been entitled to have the
prosecution against him dismssed with prejudice under Article
28. 061 because the State had not yet indicted him unless the State
was able to denonstrate good cause for the delay. However, his
appoi nted counsel did not seek such a dismssal, and Young was
i ndicted for the nurder of Tracy Ann Bering approxi mately sevent een
nonths after his arrest.

Young filed two pre-trial notions to dismss the indictnment
for speedy trial violations, which the trial court denied after a
hearing. Followng a jury trial, Young was convicted of nurder.
Young was sentenced to sixty years in prison, a sentence he i s now
servi ng.

The convi ction and sentence were affirnmed on direct appeal to
the Court of Appeals, Eighth District of Texas at ElI Paso, on

August 14, 1997, in an unpublished opinion. Young v. State, No.

08- 95-00251- CR On direct appeal, Young argued that the tria
court erred by denying his notions to dismss for speedy trial
violations. Inits brief on direct appeal, the State admtted that
the pre-indictnent delay was clearly attributable to the State.
Al t hough the state court of appeals rejected Young’'s speedy trial
claim it did so on the ground that Young had filed notions for
conti nuance in which he asserted that he woul d not be prejudi ced by
a delay of the trial. The state court of appeals noted, however,
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that the State had not explained the twenty-seven nonth del ay
bet ween Young’'s arrest and initial trial setting. Qbviously, that
twenty-seven nonth period includes the seventeen nonths between
Young's arrest and indictnent. Thus, the state court of appeals
inplicitly concluded that the State had failed to give any reasons
for the pre-indictnent delay.

Young petitioned the Texas Court of Crimnal Appeals for
di scretionary review. Young argued that the court of appeals
incorrectly failed to apply the provisions of articles 32.01 and
28.061 to reverse for the reason that the indictnent was not
presented within the tine prescribed by law. The Texas Court of
Crim nal Appeals refused the petition for discretionary review on

January 21, 1998. Young v. State, PDR No. 1566-97.

Young filed his post-conviction application for relief in
state court on February 23, 1999. He asserted various clains of
ineffective assistance of counsel and insufficiency of the
evidence. Pertinent to this appeal is Young's claimthat his Sixth
Amendnent rights were violated by ineffective assistance of his
counsel, who failed to nove for the dism ssal of the prosecution
for failure to tinely indict under Texas law.! The state habeas
trial court concluded that trial counsel rendered deficient
performance by failing to nove for dism ssal of the prosecution and

t hat Young woul d have been entitled to a dism ssal with prejudice

!Gandara conpleted an affidavit stating that this failure was
an oversight; the state habeas court nmade an explicit factua
determ nation that the failure was not the result of any strategic
or tactical choice. Deficient performance of counsel is not
cont est ed.



under the Texas statutes then in effect. In pertinent

court made the follow ng “Concl usions of Law’:

1. Had Applicant’s attorney,
Gandara, noved for dismssal of the charges
Appl i cant
for the offense for which he was convicted
prior to the presentation of an indictnment
agai nst Applicant, Applicant woul d have been
legally entitled to such dismssa

and discharge of the bail against

di scharge under Texas Code of Crimna
Procedure, article 32.01.

2. Had the charges against Applicant
been dism ssed and his bail discharged under
Texas Code of Crimnal Procedure, article
32.01, the State woul d have been barred under
Texas Code of Crimnal procedure, article

28.061, from any further prosecution
Applicant for the offense for which he was

convi ct ed.

3. The failure of Applicant’s attorney ,
Jaime Gandara, to nove, prior to indictnent,
for dismssal of the charges for
Appl i cant was convicted under Texas Code of
Crimnal Procedure, article 32.01, fel
a mninmum objective standard of reasonable
representation by | egal counsel of defendants
in Texas, as established by prevailing

pr of essi onal norns.

4. But for the failure of Applicant’s

attorney, Jaine Gandara, to nove

indictnment, for dismssal of the charges for
whi ch Applicant was convi cted under Texas Code
thereis
a reasonabl e probability that Applicant would
not have been convicted of any of fense ari sing
out of the sanme transaction . . . because the
State would have been barred from indicting

of Crimnal Procedure, article 32.01,

hi munder all extant statutory | aw.

5. Because, under current statutory | aw,
Appl i cant
for the sane offense, were it dism ssed under
Texas Code of Crimnal Procedure
Appl i cant has not been prejudiced within the
meaning of Strickland v. Washi ngt on,

the State would be free to indict

el aborated by Lockhart v. Fretwell,

506 U. S

part,

t he



364 (1993) and Ex parte Butler, 884 S.W2d 782
(Tex. Crim App. 1994).

The court thus concl uded, however, that Young was not prejudi ced by

this deficiency under Strickland v. Washington, 466 U S. 668

(1984), as applied in Lockhart v. Fretwell, 506 U S. 364 (1993) and

Ex parte Butler, 884 S.W2d 782 (Tex. Crim App. 1994), because

prejudice was to be determned by the Texas law in effect at the
ti me of habeas review, which had been anended by the | egislature in
1997 to permt re-indictnent in the case of dism ssal for untinely
indictment.? In Cctober 2000, the Texas Court of Crimnal Appeals
denied relief wwthout a witten order based on the findings of the
trial court.

Young filed the present federal habeas petition under 28
US. C 8§ 2254 in Cctober 2000. He asserted that counsel rendered
ineffective assistance by failing to nove for dismssal of the
indictnment and by failing to request three jury instructions. In

July 2001, the magistrate judge recommended that Young’s jury

2 Articles 32.01 and 28. 061 were anended effective May 26, 1997.
The anmended version of article 32.01 allows the State at | east six
months in which to present an indictnent. Article 28.061 was
anended to delete the reference to article 32.01, thereby renoving
the bar to further prosecution after dismssal for failure to
tinmely indict. See also Tex. Cooe CRM P. art. 15.14 (“If a
prosecution of a defendant is dism ssed under Article 32.01, the
def endant nmay be rearrested for the sane crim nal conduct alleged
in the dism ssed prosecution only upon presentation of indictnent
or information for the offense and the issuance of a capias
subsequent to the indictnent or information.”) (effective May 26,
1997). The Texas Legi sl ature provided, however, that all of these
anmendnents applied “only to the prosecution of a defendant arrested
for an offense on or after the effective date of this Act. The
prosecution of a defendant arrested before the effective date of
this Act is covered by the lawin effect when the arrest occurred,
and the fornmer lawis continued in effect for that purpose.” Acts
1997, 75th Leg., ch. 289, § 4.



instruction clains be denied. However, he recommended that a wit
of habeas corpus be granted on Young’s notion-to-dismss claim
asserting that the state habeas court had unreasonably applied
Fretwel | . On March 4, 2002, the district court adopted the
magi strate’s recomendations on the jury instruction clains, but
declined to grant relief on the notion-to-dismss claim The
district court agreed with the nmagistrate judge that the state

habeas court had unreasonably applied Fretwell, but reasoned that

Young nonetheless failed to establish prejudice under Strickland
because Young failed to show that the State could not denonstrate
good cause for the delay in indicting himor that the trial court
woul d have di sm ssed the indictnent.

Young filed atinely notion for reconsi deration under Rul e 59,
which was denied. On April 1, he filed a tinely notice of appeal
and request for certificate of appealability (“COA”). The request
for the certificate focused on the district court’s prejudice
analysis, and in particular the district court’s reliance on the
exi stence of a good-cause defense by the State to Young’s notion to
di sm ss under the relevant statute. The district court granted the
COA wi t hout specifying any particular issue on April 19, 2002.°3

|1

3Al t hough there is sone confusion in the briefs about the
scope of the COA, it is clear fromreview of the request for COA
t hat Young sought reviewonly of the prejudice determ nation by the
district court. Thus, consistent with Miniz v. Johnson, 114 F.3d
43 (5th Cr. 1997) and Else v. Johnson, 104 F.3d 82, 83 (5th Cr
1997), this court is not deprived of jurisdiction to hear this
appeal. 28 U.S.C. 8§ 2253(c)(3).




Young argues that the state habeas trial court unreasonably
applied clearly established federal |aw by hol ding that he was not
prejudiced by what all parties and all courts have agreed was
deficient performance by trial counsel. Young maintains that the

state court’s application of the Strickland analysis — in

particular its application of Fretwell to the facts of this case --
was objectively unreasonable. The State argues that the state
habeas court did not unreasonably apply Fretwell, because Young
failed to establish that he woul d have been entitled to di sm ssal
of the prosecution with prejudice had his counsel noved for
dismssal. The State contends that Young failed to establish his
entitlenment to dismssal for two reasons: (1) Young did not show
that the State woul d have been unabl e to denonstrate good cause for
the delay; and (2) a majority of Texas courts have held that the
pre-1997 version of art. 28.061 is unconstitutional under state
law, and the likelihood of a different outcone attributable to an

unconstitutional statute should be regarded as a potential w ndf al

to Young under Fretwell, rather than legitimte prejudice under
Strickl and. Alternatively, the State argues that, even if the
state habeas court incorrectly applied Fretwell, Young failed to

meet his burden of affirmatively proving prejudice under

Strickl and. The State argues that, to establish Strickland

prejudi ce, Young was required to prove that the State woul d have
been unable to denonstrate good cause for the del ayed indictnent.
Al t hough t he st ate habeas court, applying Fretwell, held that Young

was not prejudi ced because he could be re-indicted under the 1997
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anendnent to art. 32.01, the State does not press that argunent on
appeal . *
1]

Under the Anti-Terrorism and Effective Death Penalty Act
(“AEDPA"), a federal court may not grant a wit of habeas corpus on
behalf of a state prisoner unless the adjudication of the
petitioner’s claimin state court “(1) resulted in a decision that
was contrary to, or involved an unreasonable application of,
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States; or (2) resulted in a decision that was based
on an unreasonable determnation of the facts in light of the
evidence presented in the state court proceeding.” 28 U S. C 8§
2254(d)(1)-(2). Before this court may grant habeas relief under
t he unreasonabl e application clause, the state court’s application
of clearly established federal |aw nust be nore than nerely
incorrect or erroneous, it nust be objectively unreasonable.
Wllianms, 529 U S. at 411 (O Connor, J., witing for the Court).
A state court’s decision is an unreasonabl e application of clearly
established federal |aw whenever the state court identifies the
correct governing legal principle from the Suprenme Court’s
deci sions but applies that principle to the facts of the prisoner’s

case in an “objectively unreasonable” manner. See Caldwell wv.

4 As we have noted, the Texas Legislature provided that the
amendnent to art. 28.061, which omts the reference to art. 32.01
and t hus renoves the bar to further prosecution after dism ssal for
failure to tinely indict, does not apply to defendants arrested
prior to May 26, 1997, the effective date of the anendnents. See
Ex parte Barnes, 959 S.W2d 313, 315 n.1 (Tex. App. -- Fort Wrth
1998) .
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Johnson, 226 F.3d 367, 372 (5th Cr. 2000) (citing Wllianms, 529
U S at 409). An unreasonable application may al so occur if “the
state court either unreasonably extends a legal principle from
[ Suprene Court] precedent to a new context where it should not
apply or unreasonably refuses to extend that principle to a new
context where it should apply.” WIllians, 529 U S. at 407. A
state court’s decision is contrary to Suprene Court precedent (1)
“If the state court arrives at a conclusion opposite to that
reached by [the Suprenme Court] on a question of law, or (2) “if
t he state court confronts facts t hat are materially
i ndi stinguishable from a relevant Suprene Court precedent and
arrives at a result opposite to [that of the Suprene Court].” |Id.
at 405. A state court’s factual findings are presuned correct
unless rebutted by clear and convincing evidence. 28 U S C 8§
2254(e)(1). We reviewthe state habeas court’s deci sion under the

sane standard used by the district court. Beazley v. Johnson, 242

F.3d 248, 255 (5th Gir.), cert. denied, 534 U S. 945 (2001).

|V

As we have indicated, the question we nmust decide is whether
the state habeas court’s concl usion that Young was not prejudiced
by his counsel’s deficient performance was contrary to, or an
unreasonabl e application of, clearly established federal |aw as
determ ned by the Suprene Court. Although the state habeas court
concl uded that Young woul d have been entitled to dism ssal of the
prosecution wth prejudi ce had his counsel noved for dismssal, it

neverthel ess concluded that “[b]ecause, under current statutory

12



law, the State would be free to indict Applicant for the sane
of fense, were it dism ssed under Texas Code of Crim nal Procedure
article 32.01, Applicant has not been prejudiced within the neaning

of Strickland v. Washi ngton, as el aborated by Lockhart v. Fretwell,

506 U.S. 364 (1993) and Ex parte Butler, 884 S .W2d 782 (Tex. Cim
App. 1994).”

The well-established two-prong analysis for ineffective

assi stance clains requires that petitioners establish first, that
there was deficient performance by counsel and second, that this
deficiency prejudiced the defendant. Essentially, a petitioner
must show that there is “at |east ‘a reasonable probability that,
but for counsel’s wunprofessional errors, the result of the

proceedi ng woul d have been different.”” Neal v. Puckett, 286 F.3d

230, 241 (5th Cir. 2002) (en banc) (quoting Strickland, 466 U S. at

694), cert. denied, 537 U S 1104 (2003). Two cases have since

el aborated on Strickland's prejudice analysis in ways that are

pertinent to our analysis today: Lockhart v. Fretwell, 506 U S.

364 (1993), and WIliams v. Taylor, 529 U.S. 362 (2000). W will

address each in turn.
A

The state habeas court concluded that Lockhart v. Fretwell

refitted the traditional prejudice analysis under Strickland; it

relied on Fretwell for the proposition that prejudice was to be
determ ned under the law in effect at the tinme of habeas review
rather than the law at the tinme of deficient performance.

Accordingly, the state court considered itself bound by the current

13



Texas statute, amended in 1997 to renove the bar to further
prosecution after a dismssal for failure to tinely indict, and
concl uded that Young had suffered no prejudice because he could
sinply be re-indicted under current Texas |aw.?®

In Fretwell, the Suprene Court considered whether “counsel’s
failure to make an objection in a state crimnal sentencing
proceeding -- an objection that would have been supported by a
deci si on that subsequently was overruled -- constitutes ‘ prejudice’

wthin the neaning of [its] decision in Strickland v. Washington.”

Fretwell, 506 U S. at 366. Fretwell argued that his counsel was
i neffective because he had failed to object at sentencing to the
use of an aggravating factor that duplicated an elenent of the
underlying felony -- murder in the course of a robbery; the
obj ection woul d have been specifically supported at the tinme of

trial by then-existing Eighth Circuit precedent, Collins v.

Lockhart, 754 F.2d 258 (8th Cir. 1985). However, between

5 Texas courts previously had relied on Fretwell to deny habeas
relief due to changes in the law. See Ex parte Butler, 884 S. W2d
782 (Tex. Crim App. 1994); Easley v. State, 986 S.W2d 264 (Tex.

App. -- San Antonio, 1998). Wiile the Butler court appropriately
relied on Fretwell in the context of abrogated case law, it
interpreted Fretwell wusing broad |anguage, holding that “the

prevailing | aw when applicant filed this wit nust be applied in
our determ nati on of whether counsel's failure to appeal the denial
of applicant's notion to quash caused counsel to be ineffective.”
Butler, 884 S.W2d at 784 (relying on Fretwell). |In Easley, the
court addressed clainms under the Texas statutes at issue in this
case; Easley clained ineffective assistance for counsel’s failure
to seek habeas relief on the basis of an untinely indictnment. The
court relied on Butler’s interpretation of Fretwell to concl ude
t hat Easl ey had not been prejudi ced because the statutes at issue
had been anended to permt the State to refile charges once the
trial court dismssed the case. Easley, 986 S.W2d at 270.
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Fretwell’s trial and his habeas case, Collins had been overrul ed.
Under these circunstances, the Suprene Court concluded that to
permt Fretwell to benefit fromthis subsequently abrogated case
law was a “windfall” to which he was not entitled.

The Court’s opinion eschewed strict fidelity to a narrowWy
focused approach that would determ ne prejudice by sinply asking
whet her the outconme would have been different; instead, it held
that even though the outconme mght have been favorable to
petitioner if counsel had properly objected, counsel’s failure to
obj ect did not prejudice Fretwell, reasoning: “Qur decisions have
enphasi zed that the Sixth Amendnent right to counsel exists in
order to protect the fundanental right to a fair trial,” Fretwell,
506 U.S. at 368; “[a] bsent sone effect of the chall enged conduct on
thereliability of the trial process, the Sixth Amendnent guarant ee

is generally not inplicated,” id. at 369 (quoting United States v.

Cronic, 466 U S. 648, 658 (1984)); “an analysis focusing solely on
mer e out cone determ nation, wthout attention to whether the result
of the proceeding was fundanentally wunfair or wunreliable, is
defective. To set aside a conviction or sentence solely because
t he outconme woul d have been different but for counsel’s error may
grant the defendant a windfall to which the | aw does not entitle
him” id. at 370; “[u]lnreliability or unfairness does not result if
the ineffectiveness of counsel does not deprive the defendant of
any substantive or procedural right to whichthelawentitles him”
id. at 372. In sum because the case had been |ater overrul ed,

Fretwell was not entitled, under the Constitution, to the probable
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benefit of counsel’s objection. Consequently, counsel’s admtted
failures had not deprived Fretwel|l of any substantive or procedural
right towhich the lawentitled himand, therefore, he “suffered no
prejudice fromhis counsel’s deficient performance.” |d.

Justice O Connor concurred, noting that “today we hold that
the court making the prejudice determ nation may not consider the
effect of an objection it knows to be neritless under current
governing law, even if the objection m ght have been considered
meritorious at the tinme of its omssion.” |d. at 374.

B
W now turn to the second case that inforns our prejudice

anal ysis under Strickland -- WIllians v. Taylor, 529 U S. 362

(2000). Although Wllians was decided on April 18, 2000, the state
habeas court did not cite it in its findings of fact and
conclusions of law filed nearly four nonths later, on August 15,
2000.

In WIllians, the Virginia Suprenme Court rejected the
petitioner’s claimof ineffective assistance of counsel, relying on
the Suprenme Court’s opinion in Fretwell. The Virginia court held
that the trial judge, who had granted habeas relief, erred in
relying on nere outcone determnation, rather than a review of
whet her the result of the proceeding was fundanentally unfair or
unreliable. WIllians, 529 U S. at 371. The Suprene Court held
that the Virginia Suprene Court erred “in holding that our decision
in[Fretwell] . . . nodified or in sone way supplanted the rul e set
down in Strickland.” WlIllianms, 529 U S. at 391.
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Court

In explaining why the Virginia Suprene Court

quite clearly explained its reasoning in Fretwell,

narromy defined its l[imtations:

[While the Strickland test provides
sufficient guidance for resolving virtually
all ineffective-assistance-of-counsel clains,
there are situations in which the overriding
focus on fundanental fairness may affect the
anal ysi s. Thus, on the one hand, as
Strickland itself explained, there are a few
situations in which prejudice nay be presuned.
And, on the other hand, there are also
situations in which it would be unjust to
characterize the likelihood of a different
outcone as legitimte "prejudice.”" Even if a
defendant's false testinony m ght have
persuaded the jury to acquit him it is not
fundanentally unfair to conclude that he was
not prejudiced by counsel's interference with
his intended perjury.

Simlarly, in Lockhart, we concluded
t hat, given the overriding interest in
fundanmental fairness, the likelihood of a

different outcone attributable to an incorrect
interpretation of the |law should be regarded
as a potential "windfall" to the defendant
r at her than the leqgitimte "prejudice"
contenplated by our opinion in Strickland.
The death sentence that Arkansas had i nposed
on Bobby Ray Fretwell was based on an
aggravating circunstance (nurder commtted for
pecuni ary gain) that duplicated an el enent of
the underlying felony (nmurder in the course of
a robbery). Shortly before the trial, the
United States Court of Appeals for the Eighth
Circuit had held that such "double counting”
was inpermssible, but Fretwell's |awer
(presumably because he was unaware of the
Collins decision) failed to object to the use
of the pecuniary gain aggravator. Bef ore
Fretwell's claim for federal habeas corpus
relief reached this Court, the Collins case
was overruled. Accordingly, even though the
Arkansas trial judge probably would have
sustained a tinely objection to the double
counting, it had becone clear that the State
had a right to rely on the disputed
aggravating circunstance. Because the

17
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i neffectiveness of Fretwell's counsel had not
deprived himof any substantive or procedural
right to which the law entitled him we held
that his claimdid not satisfy the "prejudice"
conponent of the Strickland test.

Wllianms, 529 U S at 391-93 (Stevens, J., witing for the
Court) (footnotes and citations omtted; enphasis added).

The Court went on to hold that the Virginia Suprene Court’s
decision was both “contrary to” and “involved an unreasonable

application of” Strickland. 1d. at 391; see also id. at 413-14

(O Connor, J., concurring). To the extent “that the [Virginia]
court’'s decision turned on its erroneous view that a ‘nere’
di ff erence in out cone i s not sufficient to est abli sh

constitutionally ineffective assistance of counsel,” the court’s

anal ysis was “contrary to” Strickland. 1d. at 397. Furthernore,

because the Virginia Suprene Court “relied on the inapplicable

exception recogni zed i n Lockhart,” its deci sion was an unreasonabl e

application of Strickland and Fretwell. [d.; see also id. at 407

(state court’s decision is an unreasonabl e application of federal
law if “the state court ... unreasonably extends a | egal principle
from[ Suprene Court] precedent to a new context where it shoul d not
apply”).

WIllians thus | eaves no doubt that where deficient performance
deni es the petitioner a substantive or procedural right to which he
is lawfully entitled, prejudice is to be determ ned, routinely,

under the second prong of Strickland. See id. at 393 (“departure

froma straightforward application of Strickland [is not justified]

when the ineffectiveness of counsel does deprive the defendant of
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a substantive or procedural right to which the law entitles hint)
(enphasis in original).
C

Thus, the question whether the prejudice analysis of
Strickland or Fretwell applies in this case turns on whether the
deficient performance by Young’s counsel deprived him of a
substantive or procedural right -- here the right to have the
i ndictment dismssed with prejudice -- to which the law entitled
him W first distinguish the |later overrul ed case | awinvol ved in
Fretwell fromthe | ater anended statutes in effect at the tine of
Young's trial. Next, we address whether the |ater anendnents
sonehow “di sentitled” Young to the right and to the benefit of the
statutes in effect at the tinme of his trial.

1

Fretwell dealt with a right declared by a judicial decision,
a right which had achieved no recognition as a final statenent of
the law. Restated, the rule relied on by Fretwell was procl ai ned
by a single judicial decision and was not finally settled as a
bi nding I egal principle. The case, and the rule it announced, had,
in fact, been overruled by the tine Fretwell raised the issue in
habeas. In short, Fretwell had no legal “entitlenent” to a rule
t hat had never “vested” as a final statenent of the law. Inplicit
inthis concept is that finality of a federal constitutional rule
is never established until the Suprene Court has spoken.

St at ut es, as “final” statenents of t he | aw, are

di sti ngui shabl e. Once a statute is duly enacted by the
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| egislature, it is a “final”, if not necessarily permanent,
statenent of the law on that particular point. Although it may be
attacked in collateral proceedings as unconstitutional, it has
achieved recognition as a final statenent of the law by the
| awgi ver, that is, the | egislature and, indeed, the state, and the
statute confers benefits that the | awrecogni zes and protects. For
exanpl e, a case that has been overruled is not authoritative in al

pendi ng and subsequent litigation, whereas a duly-enacted statute
conferring procedural or substantive rights entitles its
beneficiaries to those rights for the periodinwhichit is validly
operating. Unlike the benefit sought in Fretwell, a state statute
is not an error, m sapprehension, or “right the | aw si nply does not

recognize.” N x v. Witeside, 475 U S. 157, 186 (1986) (Bl acknun,

J., concurring).® Thus Young was, at the tinme of his arrest,
indictnment and trial, legally entitled to the final “vested” rights
conferred upon himby the duly enacted Texas statutes; Fretwell, on

the other hand, was not lawfully entitled to claimthe benefit of

a judicial rule that had not becone finally authoritative.

2
Notw t hst andi ng the foregoing, the State argues -- although
for the first tinein this appeal -- that Young failed to establish
prejudi ce because the pre-1997 version of art. 28.061 is

unconstitutional under the Texas Constitution; thus, the sane as

6 In Nix, the Court held that the defendant was not prejudiced
by his counsel’s failure to present perjured testinony. 475 U S.
at 175-76.
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Fretwell, he was never entitled to the benefit of the statute at
i ssue.

The |ower appellate courts of Texas are divided on this
issue.’” On the one occasion that the i ssue reached the Texas Court
of Crimnal Appeals, it declined to consider it because the State
failed to raise the issue before the trial court or the court of

appeals. Ex parte Martin, 6 S.W3d 524, 525 n.5 (Tex. Crim App.

1999). However, the state habeas court, by concl udi ng that Young
woul d have been entitled to a dismssal with prejudice had his
counsel noved for dismssal, inplicitly nust necessarily have
concluded that Art. 28.061 i s not unconstitutional under state | aw

See Ex parte Barnes, 959 S.wW2d 313, 316 n.5 (Tex. App. -- Fort

Worth 1997) (when a trial court fails to make specific findings of
fact and conclusions of law, it is presuned that the court nade the
necessary findings to support its decision). Furthernore, in our
role as a federal habeas court, we cannot reviewthe correctness of

the state habeas court’s interpretation of state law. See Johnson

v. Cain, 215 F.3d 489, 494 (5th Cr. 2000); dbbs v. Johnson, 154

F.3d 253, 259 (5th Gr. 1998). Accordingly, AEDPA requires that

we defer to this inplicit conclusion and interpretation of state

| aw by the state habeas court.

! Conpare Nguyen v. State, 882 S.W2d 471 (Tex. App. -- Houston
[1st Dist.] 1994) (art. 28.061 is constitutional) with Hi xson v.
State, 1 S.W3d 160 (Tex. App. -- Corpus Christi 1999) (art. 28.061
is unconstitutional); Frenzel v. State, 963 S.W2d 911 (Tex. App.
-- Waco 1998) (sane); Ex parte Barnes, 959 S.W2d 313, 320 (Tex.
App. -- Fort Worth 1997) (sane); State v. Condran, 951 S.W2d 178
(Tex. App. -- Dallas 1997) (sane).
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The district court held, and the State argues, that Young
failed to carry his burden to prove that the indictnent in fact
woul d have been dismssed with prejudice; that is, he failed to
show t he absence of good cause for the State’s delay in indicting
him See Tex. CooE CRM P. art. 32.01 (West 1989) (“prosecution,

unl ess otherwi se ordered by the court, for good cause shown,

supported by affidavit, shall be dismssed . . . if indictnent

be not presented . . . at the next term of the court which is
held after [defendant’s] commtnent or admssion to bail”)
(enphasi s added). The State, however, suggests no factual basis on
whi ch “good cause” m ght have been found; it only argues that the
absence of good cause was an el enent for Young to prove in order to
establish his right to a dismssal with prejudice. As we have
stated, however, the state habeas court concl uded that, had Young’s
counsel noved for dismssal, Young “would have been legally
entitled to such dismssal” and that, had the charges been
di sm ssed, “the State would have been barred under [art.] 28.061

fromany further prosecution of [Young].”® These concl usions nmake

8 The State notes that the trial court issued three sets of
findings of fact and conclusions of law in this case, which it
argues should collectively constitute the factual findings by the
state habeas court. The record reflects that Judge Guadal upe
Ri vera, of the 168th district court, El Paso County, Texas, issued
three witten docunents that include or take the form of fact-
fi ndi ng. The first two, filed February 22 and March 3, 2000

respectively, are both entitled “Oder on Application for Article
11. 07 Post-Conviction Wit of Habeas Corpus” and contain virtually
identical contents. Both state that Young “assunes but does not
prove that the State woul d have been unabl e to establish good cause
for the del ayed i ndictnment” and, therefore, he had not denonstrated
that an attenpt by trial counsel to dismss the indictnment would
have resulted in a dism ssal of the prosecution wth prejudice.
The third docunent is entitled “Findi ngs of Fact and Concl usi ons of
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clear an inplicit factual determ nation by the state habeas court
that the State woul d not have been able to denonstrate good cause
for the delay in indicting Young. As a federal habeas court, we
are bound by the state habeas court’s factual findings, both
inplicit and explicit. Under AEDPA, “a determ nation of a factual
i ssue made by a State court shall be presunmed to be correct.” 28
US C 8§ 2254(e)(1). “The presunption of correctness not only
applies to explicit findings of fact, but it also applies to those
unarticulated findings which are necessary to the state court’s

conclusions of mxed |law and fact.” Valdez v. Cockrell, 274 F.3d

941, 948 n.11 (5th Cr. 2001). See also Goodwin v. Johnson, 132

F.3d 162, 183-84 (5th Gr. 1997) (findings of fact can be inplied
fromexplicit conclusions of aw). AEDPA requires that we defer to
the state habeas court’s inplicit factual determ nation that the
State woul d not have been able to denonstrate good cause for the
delay in indicting Young, especially when the State adduces no
counter evidence to challenge the finding.
C

Thus, in the light of our required deference to the state

habeas court’s findings, both as to state law and to facts, the

question whether the deficient performance by Young’'s counsel

Law and was filed on August 15, 2000. This docunent was
apparently adopted by the Court of Crim nal Appeals on COctober 4,
2000. Because it is last in tine, sharply conflicts with the

previous docunents filed on February 22 and Mrch 3, 2000,
explicitly purports to be “Findings of Fact and Concl usi ons of Law’
and not nerely “Orders”, and was the basis of Young’'s appeal to the
Court of Crim nal Appeals, we accept this docunent as the rel evant
st at e habeas deci sion, and the one to which deference i s owed under
28 U.S.C. 8§ 2254(e)(1).
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deprived himof a substantive or procedural right to which the | aw
entitled himis answered by the state habeas court’s concl usi ons of
| aw: Had Young’s counsel noved for dism ssal, Young “woul d have
been legally entitled to such dism ssal” and, had the charges been
di sm ssed, “the State would have been barred under [art.] 28.061

from any further prosecution of [Young].” Accordingly, to the
extent that the state habeas court’s “decision turned on its
erroneous view that a ‘nere’ difference in outcome is not
sufficient to establish constitutionally ineffective assistance of

counsel ,” the court’s analysis was “contrary to” Strickland.

Wllianms, 529 U. S. at 397. Furt her nore, because the state habeas

court “relied on the inapplicable exception recognized in
[FEretwell],” its decision was an unreasonable application of
Strickland, Fretwell, and WIllians. 1d.

\Y

For the reasons we have stated, we nust concl ude that Young s
conviction cannot stand because it results specifically and
directly fromthe consequences of the State’s denying himthe right
to effective counsel in violation of Young' s right to counsel under
the Sixth Amendnent to the United States Constitution. In
practical terns, a constitutionally effective counsel would have
noved to dismss the indictnment and the state court, on the record
before us, would have been required to dismss the prosecution
agai nst Young with prejudice. In short, if Young had been provi ded

effective counsel, as the State is required to do, Young would
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never have been prosecuted, convicted and sentenced, all for the
reason that the State failed to tinely indict him

Accordingly, the judgnent of the district court is REVERSED,
and the case is REMANDED to the district court with instructions to
grant the Wit releasing Young from state custody.

REVERSED and REMANDED.
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JONES, Circuit Judge, concurring:

| concur in the persuasive panel opinion but wite
separately to suggest that the State could have better presented
its position in this case. Procedurally, this is a peculiar case
i ndeed. | ndependent research convinces ne that under current Texas
law interpreting the old versions of Tex. CooE CRM Proc. 88 28. 061
and 32.01, Young is not “entitled” to relief. From this
standpoint, the case |ooks alot |like Fretwell. On the other hand,
the State’s briefing pointed out none of the follow ng points
Wiile the interests of federalism strongly support finality in
convi ctions, and the habeas petitioner bears the burden of proof,
we are not authorized to litigate the State’s case if the State
does its job poorly.

The key |l egal question, as the proposed opinion franes
it, “is whether the undisputed deficient performance of Young's

counsel deprived Young of a substantive or procedural right to

whi ch he was entitled.” The linchpin of this argunent is the state
habeas trial court’s conclusion of |aw that: “Had Applicant’s
attorney, Jainme Gandara, noved for dismssal . . . Appellant would

have been legally entitled to such dism ssal and di scharge under
Texas Code of Crimnal Procedure, Article 32.01.” This conclusion
is alnobst surely wong under current Texas interpretation of the

rel evant provi sions.



First, it isinportant to place Articles 28.061 and 32.01
in the proper context. Under controlling Texas |aw, these code
provi sions do not provide a basis for relief once the grand jury

has returned the indictnent. In Brooks v. State, 990 S.W2d 278,

285 (Tex. Crim App. 1999)(en banc), the Court of Crim nal Appeals
ruled that “Article 32.01 has no application once an indictnment is
returned.” Thus, “the appellant waived his right to challenge the
i ndictnment since he filed his wit of habeas corpus al nost a year
and a half after the indictnent was returned by the grand jury.”
Id. Fol | ow ng Brooks, the lower courts, in both habeas corpus
proceedings and on direct appeal, have uniformy denied post-

indictnent relief under 28.061 and 32.01. See Bl unenstetter V.

State, 117 S.W3d 541, 545 (Ct. App. Tex. - Texarkana 2003); Ex
Parte Martin, 33 S.W3d 843, 846 (Ct. App. Tex - Austin 2001);

Smthv. State, 998 S.W2d 683, 694 (Ct. App. Tex. - Corpus Christi

1999); State v. Weiblen, 2 S W3d 375, 375-76 (C. App. Tex. - San

Antonio 1999).° Hence, Brooks operates as a bar to potential

sandbaggi ng, since it prohibits defendants fromwaiting until after

o Remar kably, the parties failed to cite any of this controlling
case law. Instead, the governnent offered an argunent concerning
the constitutionality of these articles. In its brief, the

governnent cited to Ex Parte Torres, 966 S.W2d 723, 728 (Ct. App.
Tex. - San Antonio 1998). However, the Court of Crim nal Appeals
subsequent|ly vacated Ex Parte Torres in light of Brooks. See Ex
Parte Torres, 993 S.W2d 662, 662-63 (Tex. Crim App. 1999). On
remand, the appellate court affirnmed “the trial court’s order
denying Torres’ application for wit of habeas corpus” because
“Brooks unanbi guously holds that Article 32.01 has no application
once an indictnent is returned.” Ex Parte Torres, 2000 W. 190544,
*1 (. App. Tex. - San Antonio 2000).
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an indictnent is returned to seek relief under the old statutory
provi si ons.

Second, even if Young’'s counsel had noved pre-indictnent
for relief under the statutes, it is highly doubtful that Young has
overcone the “good cause” exception to Article 32.01. Texas courts
use a “Barker-like totality-of-circunstances test for the

determ nati on of good cause under Article 32.01.” Inre Martin, 6

S.W3d 524, 528 (Tex. Cim App. 1999)(citing Barker v. Wngo, 407

US 514, 530 (1972)). Therefore, the habeas court should
consi der, anong other things: (1) the length of the delay; (2) the
State’s reason for the delay; (3) whether the delay was due to a
|ack of diligence on the part of the State; and (4) whether the
del ay caused harmto the accused. Martin, 6 S.W3d at 528.1° W
need not engage in this inquiry ourselves. The state appellate
court actually undertook this precise analysis on direct appeal in
ruling on Young’'s constitutional speedy trial claim and hol di ng,
after a thorough analysis, that Young “failed to nmake any show ng
of prejudice.” The appellate decision, of course, concerned the
entire period of delay from arrest to trial, whereas Young's
statutory argunment would focus on the period from arrest to

i ndi ct nent. | do not see a critical distinction. Thus, it is

10 In fact, one court has found that since the defendant “first
rai sed the i ssue on appeal, the State did not have the opportunity
to present evidence on the good cause issue.” Garrett v. State,
1999 W 542577, *2 (CG. App. Tex. - San Antonio 1999).
Consequently, therecord failed “to establish by a preponderance of
the evidence that Garrett suffered prejudice as a result of his
counsel’s allegedly deficient performance.” Id. (citations
omtted).
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difficult to see how “Young' s counsel deprived Young of a substan-
tive or procedural right to which he was entitled.” This state
finding is agai nst Young.

Third, these authorities raise the question, unexplored
by the State, why this court must be chained to the state tria
court’s conclusion in habeas, noted above, that Young woul d have
been entitled to relief under the old statutes. Sone years ago,
the state court m ght have been correct, but under current Texas
caselaw, Young would not be so entitled. The panel opinion
correctly criticizes the state habeas court for relying on the
current versions of Articles 28.061 and 32.01, even though these
provi sions expressly applied prospectively beginning well after
Young was arrested. On the other hand, when the Texas Court of
Crim nal Appeals ultimtely deni ed Young’ s habeas petition in 2000,
it had already decided Brooks and Martin and, in ny view, would
have been justified by these cases in its decision. Under Neal V.
Puckett, 286 F.3d 230, 246 (5th Cr. 2002) (en banc), we are to
defer to the State’'s ultimate decision, not its reasoning. The
State, unfortunately, has nade no argunent to the federal courts
based on the evolving interpretation of the old statutory
provi si ons.

For these reasons, a conpelling argunent exists that
Young was not prejudiced in light of the limted application of

Articles 28.061 and 32.01. To hold that the failure of Young' s

1 As the panel opinion notes, however, the State never
articul ated good cause specifically for its preindictnent del ay.
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counsel to bring a pre-indictnent habeas claim in and of itself,

constitutes prejudice under Strickland, seens to focus “solely on

mer e out cone determ nation, without attention to whether the result
of the proceeding was fundanentally wunfair or unreliable[.]”

Lockhart v. Fretwell, 506 U S. 364, 370 (1993). Young appears to

have reaped a windfall fromthe federal courts in habeas. As |

said at the beginning, however, we are not allowed to litigate for

the State. It is to be hoped that the State wll be nore
t horoughly prepared in the future. | therefore concur in the panel
opi ni on.
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