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Bef ore GARWOOD, JOLLY and H GE NBOTHAM Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Mary J. Counts (“Counts”) and Jill A Marangoni (“Marangoni”)
appeal the district court’s dismssal of their |ibel, slander, and
intentional infliction of enotional distress clainms agai nst Ednundo
Guevara (“CGuevara”) for lack of jurisdiction based on the
substitution of the United States as defendant. Because the
district court, which did not have the benefit of the |atest
pronouncenent by the Texas Suprenme Court, erred in applying Texas
|aw to the question of whether Guevara was acting within the scope
of his enploynent, we VACATE and REMAND.

Count s and Marangoni, FBI enpl oyees, filed suit in Texas state



court against QGuevara, the FBI Special Agent in charge of the El

Paso office, alleging libel, slander, and intentional infliction of

enotional distress. They clained that Guevara continuously and
systematically harassed, intimdated, and retaliated agai nst them
because t hey had conpl ai ned to FBI headquarters about himand their
superiors in El Paso. Counts and Marangoni asserted that Guevara’s
conduct culmnated in the derogatory remarks that he nade about the
plaintiffs at his retirenment party. Party attendees reported that

Guevara stated in regard to Counts that “evil cones in big
packages” and in regard to Marangoni and her husband, “dunmb and
dunber equals dunbest.” He apparently also disparaged them
prof essionally, and accused them of m sconduct.

The governnent filed a Notice of Renoval and a Mdtion for
Substitution pursuant to the renoval and substitution procedures
outlined in the Federal Enployees Liability Reform and Tort
Conpensation Act of 1988 (“Westfall Act”). 28 U S.C. 8§ 2679(d) (1)
& (2). Under the Westfall Act, the Governnent may renove the case
and may substitute itself as a party in place of a federal enpl oyee
who committed a tort while acting within the scope of his
enpl oynent. Upon substitution, the case falls under the Federa
Tort Clains Act.

The district court found that Guevara was acting within the
scope of his enploynent at the tine he made the remarks and entered
an order substituting the United States as the defendant. The
plaintiffs filed a notion for reconsideration and a request for an
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evidentiary hearing on the issue of whether Guevara was acting
within the scope of his enploynent; both requests were denied. The
district court found that, under the Federal Tort Cains Act and
the CGvil Service ReformAct, it | acked subject matter jurisdiction
to entertain the clains and dismssed the suit. Counts and
Mar angoni appeal, arguing that the district court erred in
determning that GGuevara was acting within the scope of his
enpl oynent and i n denying their request for an evidentiary heari ng.

The Westfall Act provides that, wupon certification by the
Attorney Ceneral or his designated representative that the
gover nnent enpl oyee was acting within the scope of his enpl oynent
at the time of the allegedly tortious act, the United States may
remove the action to federal court and substitute itself as the
defendant in the suit. For purposes of renpoval, the certification
conclusively establishes that the enployee was acting within the

scope of his enploynent. GQutierrez de Martinez v. Lamagno, 515

U S 417, 432 (1995) (quoting 8 2679(d)(2)’'s provision that
“certification of the Attorney General shall concl usively establish
scope of office or enploynent for purposes of renoval.”). However,
for purposes of substitution, the certification is judicially
revi ewabl e. Id. at 434-37. A plaintiff who challenges the
Governnent’s certification has the burden to prove that the
enpl oyee’ s conduct was not wthin the scope of his enploynent.

Wlilians v. United States, 71 F.3d 502, 506 (5th Gr. 1995). W




review the district court’s legal conclusions of the scope-of-

enpl oynent issue de novo. Rodriguez v. Sarabyn, 129 F. 3d 760, 766

(5th Gr. 1997).
In reviewing the certification, federal courts nust apply the
law of the state in which the tortious act occurred. Garcia v.

United States, 62 F.3d 126, 127 (5th Gr. 1995). In Texas, an

enpl oyee’ s conduct is considered to fall within the scope of his
enpl oynent if his actions were “(1) within the general authority
given him (2) in furtherance of the enployer’s business; and (3)
for the acconplishnment of the object for which the enployee was

enpl oyed. ” Wllianms, 71 F.3d at 506 (citing Mata v. Andrews

Transport, Inc., 900 S.W2d 363, 366 (Tex. App.-Houston [14th

Dist.] 1995, no wit)). This test applies to all scope of
enpl oynent guesti ons, including those involving allegedly

defamatory statenents. Mnyard Food Stores, Inc. v. Goodnan, 80

S.W3d 573, 578 (Tex. 2002). M nyard nakes clear that the focus of
the inquiry in defamatory statenment cases is whether the actua
statenents were nmade within the scope of enploynent.

Because the district court did not have the benefit of
M nyard, it focused its inquiry on whether Guevara’s attendance at
the retirenment party was within the scope of his enploynent.

Rel ying on Andrews v. Houston Lighting & Power, 820 S.W2d 411, 413

(Tex. App.-Houston [14th Dist.] 1991, wit denied), it explained:

“I't is Defendant’s attendance at the retirenent party, not the



tortious conduct that allegedly occurred at that function, that is
the subject of the Court’s scope of enploynent analysis.” This
interpretation of Texas law is erroneous in the light of clear
| anguage in Mnyard indicating that the focus of a scope of

enpl oynent inquiry is on the tortious conduct itself. See M nyard,

80 S.W3d at 579. Because the district court’s interpretation of
Texas | aw may have affected the devel opnent of the record in this
case, we REMAND to the district court for further consideration in
the light of Mnyard. The district court should also consider
whet her further discovery or an evidentiary hearing may be required
in order to properly evaluate whether the statenments were nade
within the scope of Guevara’ s enpl oynent.

For the foregoi ng reasons, the judgnent of the district court

s VACATED AND REMANDED.



