IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-50377
Summary Cal endar

JOSE A, PEREZ,
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

 November 27, 2002

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM

Pro se plaintiff-appellant Jose A Perez appeals from the
district court’s order granting sunmary judgnment to the United
States of Anmerica (“governnent”) in Perez's quiet-title action
agai nst the governnent to renove a federal tax lien placed on his
property by the Internal Revenue Service (“IRS"). I n concl udi ng
that Perez’s argunents on appeal are without nerit, we affirmthe

judgnent of the district court.

l.
FACTS AND PROCEEDI NGS

In April 1988, Perez filed four federal incone tax returns
wth the IRS, covering tax years 1984, 1985, 1986, and 1987. In
these returns, Perez identified the following tax liabilities:

1984: $ 5, 867
1985: $ 7,780



1986: $ 5,526
1987: $ 1,312

He did not, however, pay anything toward the anounts |isted on his
tax returns. In June 1988, the | RS assessed Perez’'s taxes for the
years 1984 t hrough 1987.

Followng an audit in July 1988, Perez agreed to tax
deficiencies in the anbunts of $1,452 and $1, 442, plus penalties,
for tax years 1983 and 1984, respectively. Later in that nonth,
Perez executed IRS Form 4549, consenting to the immediate
assessnent and col |l ection of the deficiencies for 1983 and 1984, as
well as to the imedi ate collection of his 1985 tax liability of
$7, 780. In April 1989, the IRS also identified deficiencies of
$1,367 for tax year 1986, which consisted entirely of assessed
penal ties and interest on Perez’'s $5,526 unpaid tax liability for
that year. The I RS assessed all of these deficiencies in Septenber
1989. In March 1990, Perez executed I RS Form CP-2000, consenting
to the i medi ate assessnment and col | ecti on of a $303 defici ency for
his 1987 tax year. The IRS assessed this deficiency in June of
t hat year.

In April 1989, the IRS placed a federal tax lien on Perez’'s
property. In March 1997, the IRS notified Perez’ s enployer that it
intended to |l evy Perez’ s wages for his outstanding tax liabilities.
In March 2000, the I RS sent Perez a final notice of intent to | evy.
Perez subsequently requested a collection due process hearing
before the RS s Ofice of Appeals. In early Septenber of that

year, the Ofice of Appeals rejected his request.



The followng nonth, Perez filed suit against Charles
Rossotti, the Comm ssioner of Internal Revenue. |In his conplaint,
Perez alleged (1) procedural irregularities by the IRS in
executing the tax lien against his property, and (2) violation of
his admnistrative due process rights resulting from the IRS s
rejection of his admnistrative appeal concerning the Ievy on his
incone fromhis (nowforner) enployer. In April 2001, the district
court dismssed Perez’'s admnistrative appeal for lack of
jurisdiction, and ordered Perez to anend his conplaint to conply
with the pleading requirenments under 28 U S.C. § 2410(b) for his
federal tax lien clains.

In May 2001, Perez fil ed an anended conpl ai nt seeking to qui et
title to his property encunbered by the federal tax lien. In his
anended conpl ai nt, Perez alleged a I|itany of procedural
irregularities conmtted by the IRSin placing the tax lien on his
property in 1989, viz., (1) the IRS did not properly assess his
taxes for the years 1984, 1985, 1986, and 1987; (2) evenif the IRS
properly assessed the taxes, it did not properly notify himof this
assessnent; (3) the IRSfailed to issue notices of deficiency prior
to placing the lien on his property; and (4) the IRS is now barred
by the statute of limtations fromthe collection of these taxes.
Perez also alleged that the IRS failed to notify him properly of
the Il evy on his wages. The governnent filed a counterclaimin My
2001, seeking to reduce Perez’'s tax liabilities to judgnent.

Both parties then noved for summary judgnent. Rel ying on

records proffered by the governnent in support of its notion—+n



particul ar, IRS Forns 4340, showing Perez's relevant tax
liabilities and the notices issued by the IRS, the | RS RACS Report -
006 (Summary Record of Assessnents), and the aforenentioned |IRS
Form 4549—+the district court granted summary judgnent to the
governnent and denied summary judgnent to Perez. Perez tinely
filed a notice of appeal in April 2002.

1.
ANALYSI S

Three issues are presented in this appeal: (1) Perez’'s
challenge to the district court’s decision that the | RS Forns 4340
and 4549 are proper evidence of his assessed taxes and the IRS s
notifications thereof; (2) his challenge to the district court’s
ruling that the IRS did not need to issue deficiency notices
because Perez’'s tax arrears were not a “deficiency,” as defined by
the relevant statutes;! and (3) the governnent’s argunent that
Perez’s conplaint should be dismssed outright for Ilack of
jurisdiction under § 2410(b). Al t hough we disagree with the
governnment and conclude that the federal courts have jurisdiction
over Perez's conplaint, we hold that the district court’s order

granting summary judgnent to the governnent was proper.

! Perez does not challenge on appeal the district court’s
grant of summary judgnent to the governnent on the issues of (1)
the RS s actions being tine-barred by the statute of limtations
and (2) the validity of the IRS s |evy on his wages. Therefore,
Perez has waived these two issues. Ruiz v. United States, 160
F.3d 273, 275 (5th Gr. 1998) (noting that “issues not briefed on
appeal are waived’).




A. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the

sane standard as the district court.? A notion for summary
judgnent is properly granted only if there is no genuine issue as
to any material fact.® An issue is material if its resolution
could affect the outcome of the action.* |In deciding whether a
fact issue has been created, we nust view the facts and the
inferences to be drawn therefromin the |ight nost favorable to the
nonnovi ng party.?®

The standard for summary judgnent mrrors that for judgnent as
a matter of law. ® Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.” Inreviewing all the evidence, the court nust disregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting

the nmoving party that is uncontradicted and uni npeached.® The

2 Morris v. Covan Worl dwi de Moving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

3 Fed. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

4 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

5 See A abi sionptosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

6 Celotex Corp., 477 U.S. at 323.

” Reeves V. Sanderson Plunbing Prods., Inc., 530 U S. 133,
150 (2000).

8 1d. at 151.



nonnmovi ng party, however, cannot satisfy his summary judgnent
burden with concl usional allegations, unsubstantiated assertions,
or only a scintilla of evidence.®

B. Federal Jurisdiction Under 8§ 2410

W nust first address the governnent’s argunment concerning
jurisdiction because this is a threshold issue that mnust be
resol ved before any federal court reaches the nerits of the case
before it. The lawis well established that the governnent or any
of its instrunentalities nmay not be sued by a citizen wthout the
governnent’s express consent.!® |In this case, Perez has brought
suit under 8§ 2410, which is clearly a wai ver of sovereign imunity.
This statute provides, in part, that the governnent nay be naned as
a party in any civil suit to quiet title to property on which the
governnent has a nortgage or lien.* As the IRS has placed a lien
on Perez’s real property, there appears to be federal jurisdiction
to hear Perez’s conpl aint.

The governnent naintains, however, that Perez has failed to
meet the requirenments of 8 2410(b), which states that a conpl ai nt
to quiet title “shall set forth with particularity . . . the nane
and address of the taxpayer whose liability created the |lien and,
if anotice of the tax lien was filed, the identity of the internal

revenue office which filed the notice, and the date and pl ace such

® Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr.
1994) (en banc).

10 Rodriquez v. Tex. Commin on the Arts, 199 F.3d 279, 280
(5th Gir. 2000).

11 28 U.S.C. § 2410(a).



notice of lien was filed.”? Strictly speaking, Perez failed to
specify any of this information in his anended conplaint. Thus,
t he governnent urges, we nust dismss Perez’ s conplaint for failure
to state a claimunder 8§ 2410.

In considering this conplaint, filed as it is by a pro se
plaintiff, we decline the governnent’s invitation to adopt a strict
application of 8§ 2410. To do so woul d be i nequitable; we would, in
effect, be punishing Perez for lacking the Ilinguistic and
analytical skills of a trained l|lawer in deciphering the
requi renents of the United States Code. It is precisely to avoid
such a result that courts have adopted the rule that a pro se
plaintiff’s pleadings are liberally construed.®® 1In this case, the
information required of Perez is obvious fromthe rel atively sparse
record, including from the docunents and forns submtted by the
governnent in its notion for summary judgnent; the court is not
unduly required to scour a volumnous record to determne the
essentials of the statute. Accordingly, we construe Perez’'s pro se
conplaint liberally and hold that he has net the jurisdictional
requirenent for bringing a quiet-title action against the

gover nnment under § 2410.

12 § 2410(b).

13 Haines v. Kerner, 404 U. S. 519, 520 (1972) (holding that
allegations in a pro se conplaint are to be held “to |ess
stringent standards than formal pleadings drafted by | awers”).
See also SECv. AMX, Int’l, Inc., 7 F.3d 71, 75 (5th Gr. 1993)
(recogni zing the established rule that this court “nust construe
[a pro se plaintiff’s] allegations and briefs nore
perm ssively”).




C. The Evidentiary Status of IRS Forns 4340 and 4549

On appeal, Perez contends that it is settled precedent that
the IRS forns submtted by the governnment —the conputer-generated
| RS Form 4340 (Certificates of Assessnents and Paynents) and the
dul y-executed I RS Form 4549 (I nconme Tax Exam nation Changes)—are
not valid evidence of either the IRS s assessed taxes or the RS s
notice to the taxpayer of these taxes. This assertion is spurious.

We held over a decade ago that, under the Federal Rules of
Evi dence, I RS Form 4340 constitutes valid evidence of a taxpayer’s
assessed liabilities and the IRS s notice thereof.! There is also
substanti al precedent that I RS Forns 4340 and 4549 are appropriate
sources evidencing the | RS s assessnent and notice of tax arrears.?®

As the district court explained in this case, the I RS Forns
submtted by the governnent show that the |IRS properly assessed
Perez’s taxes and provided sufficient notice to Perez of his
federal tax liabilities. For exanple, the IRS Forns 4340 refl ect

that the I RS assessed the taxes Perez reported on his tax returns

14 McCarty v. United States, 929 F.2d 1085, 1089 (5th Cr
1991) (holding that Form 4340 showi ng “noti ce of assessnent and
demand for paynent” is adm ssible under the Federal Rules of
Evi dence) .

15 See, e.qg., Inre Or, 180 F.3d 656, 658 (5th Cir. 1999)
(di scussing contents of Form 4549). See also Hughs v. United
States, 953 F.2d 531, 535-36 (9th Cr. 1992) (discussing valid
evidentiary status of Form 4340 “as proof that assessnents had
been made”); United States v. Chila, 871 F.2d 1015, 1017-18 (11th
Cir. 1989) (noting that Form 23-C, precursor to Form 4340, is
presunptive proof of a valid assessnent); Steele v. Regan, 755
F.2d 1091, 1092-93 (4th Cr. 1985) (discussing plaintiff’s
signature of Form4549); In re Barry, 48 B.R 600, 603 (Bankr.
M D. Tenn. 1985) (discussing contents of Form 4549); Kraft v.
Commir of Internal Revenue, 1997 WL 643365 (T.C. 1997)
(di scussing contents of Form 4549).

8



for the years 1984 through 1987, and issued del i nquency notices to
Perez of these tax liabilities in 1988, 1991, and 1995. Further,
Perez executed an I RS Form 4549 for tax years 1983 through 1985,
whi ch provides expressly that he “consent[s] to the immediate
assessnent and collection of any increase in tax and penalties,

plus any interest as provided by law.” In sum the IRS Forns
4340 and 4549, as well as IRS Form CP-2000, evidence the IRS s
proper assessnent and notice of all of Perez's tax liabilities,
i ncl udi ng defi ci enci es.

Agai nst this solid evidence, Perez offered the district court
only unsubstantiated, self-serving allegations that he did not
recei ve notice of his assessed federal tax liabilities. And, his
| egal argunent that I RS Fornms 4340 and 4549 are not valid evidence
of assessnent and notice is totally specious. At a mninmm Perez
was on notice of his assessed tax liabilities and deficiencies for
the years 1983 through 1985, as evidenced by his signature on Form
4549.1% The district court properly granted sumary judgnent to the

governnment on the issues of whether Perez' s taxes were properly

16 Perez further argues that Form 4549 requires the explicit
approval of the IRS' s District Director in order for it to be
effective. He derives this argunent fromthe |ast |ine of Form
4549, which states that the taxpayer understands “that this
report is subject to acceptance by the District Director.” 1In
this case, the Form 4549 was signed only by the I RS exam ner. W
reject Perez’'s contention that an RS exam ner is not a duly
aut hori zed agent of the district director capable of accepting a
Form 4549. |In re Barry, 48 B.R at 603 (“A revenue agent is a
del egate of the district director authorized to accept waivers.
His signature is sufficient ‘acceptance’ of this [IRS Form 4549]
waiver.”). Cf. Holbrook v. United States, 284 F.2d 747 (9th G
1960) (holding that it is not necessary for the I RS Conm ssioner
to personally consent to a taxpayer waiver in order for it to be
ef fective).




assessed and whether Perez was properly notified of these
assessnents.

D. Defi ci ency Notices

Perez contends further that, regardl ess of whether his taxes
were properly assessed, the lien on his property is procedurally
defective, because, he alleges, the IRS failed to send hi m30, 60,
and 90-day deficiency notices. In granting summary judgnent to
the governnent, the district court determned that Perez' s tax
liabilities were not “deficiencies,” as defined by the applicable
statutes and case | aw;, consequently, he was not entitled to these
procedural safeguards. On appeal, the governnent reiterates the
statutory analysis by the district court on this issue.

As a general rule, the IRS my not assess or collect a
taxpayer’s deficiency unless it sends the requisite notices of
deficiency.® As defined by Internal Revenue Code (“IRC'), a
“deficiency” is “the anobunt by which the tax inposed . . . exceeds

t he anbunt shown as the tax by the taxpayer on his return
L 71o “I'n other words, an ‘incone tax deficiency’ exists when

a taxpayer has failed to nake an adequate return of incone.”?°

17 See 26 U.S.C. 88 6212-6213.
18 McCarty, 929 F.2d at 1089.

1926 U S C 8§ 6211(a). See Laing v. United States, 423
U S 161, 173-74 (1976) (“In essence, a deficiency as defined in
the Code is the anobunt of tax inposed | ess any anmount that nmay
have been reported by the taxpayer on his return. 8 6211(a).”).

20 Mles v. United States, 1999 W. 500999, at *1 (N.D. Tex.
1999) (citing More v. Ceveland Ry. Co., 108 F.2d 656, 659 (6th
Cir. 1940)).

10



Clearly, the IRC predicates the validity of an assessnent and
coll ection of an asserted deficiency on the proper notification of
the taxpayer of his total tax liability. |In other words, the IRS
must provide notices of the anmount that it clainms the taxpayer

owes, over and above the anpbunt reported by the taxpayer on his

incone tax return.? This is a cut-and-dry notice requirenent—the

stuff of basic procedural due process.
The district court in this case correctly interpreted and
applied the requirenents of the IRC to Perez's clains. | t

det er m ned t hat

there is no “deficiency,” in the tax code sense, where a
t axpayer reports on his return that he owes an anount, but
sinply fails to remt such anobunt to the IRS. In this

ci rcunst ance, because there is no “deficiency,” the IRSis not
required to i ssue a notice of deficiency before placing alien
on the taxpayer’s property, because, presumably, the taxpayer
is already on notice as to the anmount in taxes he owes to the
gover nnent . 22

Stated differently, here the IRS is not seeking to assess and
collect any anmpunt that is greater than what Perez had already

listed on the four federal incone tax returns that he filed in 1988

2L Murray v. Conmir of Internal Revenue, 24 F.3d 901, 903
(7th Gr. 1994) (discussing deficiency notice requirenents for
assessed tax deficiencies as contrasted agai nst the collection of
assessed taxes based on a taxpayer’s return); Myer v. Conmmir of
| nternal Revenue, 97 T.C. 555, 560 (T.C. 1991) (interpreting 8§
6213(a) as requiring “mailing of notice of deficiency” prior to
“assessing or collecting a deficiency”).

22 Perez v. United States, 2001 W. 1836185, at *8 (WD. Tex.
2001). Accord Koch v. Al exander, 561 F.2d 1115, 1118 (4th Gr.
1977) (holding that plaintiff-taxpayers are “not entitled to a
noti ce of deficiency” because they owe the governnent only the
anpunt listed on their tax return); Mles, 1999 W. 500999 at *2
(rejecting plaintiff-taxpayer’s argunent that he was owed
deficiency notices because the “tax being i nposed and col | ected
is the tax reported by Plaintiff” in his tax returns).

11



or consented to on IRS Form 4549.2 Perez was on notice of his
overdue tax liabilities as early as 1988, when he (1) late-filed
his returns, listing the taxes he owed to the governnent for the
years 1983 through 1987, but (2) failed to pay anything toward
t hese anpbunts. In fact, the IRS was authorized in 1988, w thout
providing any notice, to assess and to collect the unpaid taxes
that Perez is now claimng nore than ten years later as requiring
deficiency notices.? The IRC is sonmetines criticized for being
obscure in its requirenents of taxpayers, but in this instance it
is clear beyond peradventure that Perez’s | ong-overdue tax arrears
are not “deficiencies.” He has no claim to the procedural
protections mandated for that type of tax liability.

L1l
CONCLUSI ON

The | RS properly assessed Perez's tax liabilities for the

years 1983 through 1987, and, in so doing, followed the requisite

21t is long-settled precedent in this circuit that a
taxpayer may wai ve the notice requirenents of the IRC in
consenting to a deficiency assessnent. Thonas v. Merchantile
Nat’'| Bank, 204 F.2d 943, 944 (5th Cr. 1953) (interpreting a
wai ver executed by a taxpayer under 8§ 871, the precursor to 8
6213, as having “wai ved the ninety-day notice and ot her
procedural requirenments” of the statute). A duly executed IRS
Form 4549 is a proper waiver of the deficiency notice
requirenents. Inre Barry, 48 B.R at 603 (discussing IRS Form
4549 as constituting “a proper waiver of [deficiency] notice as
provided in |.R C 8§ 6213(d)”); Aguire v. Conmir of |nternal
Revenue, 117 T.C 324 (T.C 2001) (granting sumrary judgnent to
the IRS on the ground that petitioners signed |RS Form 4549,
waiving their right to contest their tax liabilities, and thus
precluding the need to send them a deficiency notice).

2426 U.S.C. 8 6201(a)(1) (providing for the IRS s i mmediate
assessnent and collection of taxes |listed on a taxpayer’s incone
tax return).

12



procedures for validly placing a lien on Perez’'s property. The

district court’s order granting summary judgnent to the governnent

is, in all respects,

AFFI RVED.

13



