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ROSENTHAL, District Judge:

On July 31, 2001, Air Force officer Janet McWIIianms opened a
package addressed to her. It expl oded when opened, causing severe
injuries. The governnent charged defendant Brandon Walters with
maki ng and sendi ng the bonb. Evidence at trial showed that Walters

bl amed McWIlians for his recent discharge fromthe Air Force on
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mental health grounds. A jury convicted Walters on all five counts
charged in the indictnent. The conviction included two counts
under 18 U. S.C. 8 924(c)(1) for using a destructive device during
and in relation to two crines of violence, one for assaulting a
federal officer and one for damagi ng a federal building. The judge
inposed a life sentence, mandatory for a second or subsequent
convi ction under section 924(c)(1). 18 US.C 8§ 924(1) (O (i1i).

Walters raises three argunents on this appeal: (1) the
district court erred in admtting into evidence the title and
portions of a book on explosives; (2) the district court erred in
failing to find a violation of the governnent’s obligation tinely
to di sclose excul patory evidence and in failing to grant Walters a
conti nuance based on late disclosure; and (3) the district court
erred in sentencing Walters based on two convictions under 18
US C 8 924(c)(1) arising from a single use of a single
destructive device.

This court finds no nerit to Walters’s first two challenges to
his convictions. As to the third challenge, this court concl udes

that under this circuit’'s decision in United States v. Phipps, 319

F.3d 177 (5th Gr. 2003), the district court erred in sentencing
based on two convictions under section 924(c)(1). Accordingly, we
affirm the convictions; vacate the sentences inposed for the
section 924(c)(1) counts; and remand for resentencing. On renand,

the governnent is to elect which of the two section 924(c)(1)



counts is to be dism ssed and Walters is to be resentenced on the
remai ni ng count.

| . Backgr ound

On May 8, 2001, Brandon Walters joined the United States Air
Force and reported to the Lackland Air Force Base in San Antoni o,
Texas. Walters had eight years of experience as an el ectronics
technician in the United States Navy. Wlters canme to Lackland to
take a course in electronics. Wlters exhibited i nappropriate and
bi zarre behavior to the personnel manager, First Sergeant Janet
MW I 1lianms, and to students. Based on her own observations and on
reports fromstudents, McW I Iians recommended that Walters receive
a nental health evaluation to assess his fitness for duty. Walters
reacted by telling MWIlianms that she and the students who
conpl ai ned about him were “in big trouble” because “there was
nothing wong with him?”

A mlitary psychiatrist diagnosed Wlters as having a
narcissistic personality disorder, declared him “potentially
dangerous,” and recommended his discharge from the Air Force.
Walters was heard denouncing the people who were “ruining his
career,” including MWIlians. On June 15, 2001, MWIIlians and
her supervisor net with Walters at the nedical facility to deliver
hi s di scharge package. Seven days later, Walters received his
di scharge papers and a one-way plane ticket to his hone state of

Ut ah.



VWal ters was “extrenely irate, di srespectful, [ and]
threatening” at this neeting. A nurse who wi tnessed the neeting
reported that Walters told McWIlians that “she was no one, she
could not control him” Wen McWIIianms demanded that Walters
return his mlitary identification, he refused and clai ned to have
lost it. As McWIllianms left the room Wlters warned her to
“beware, beware.” Hospital personnel overheard Walters decl aring
that McWIIlianms “was just scared because she nessed up and she
shoul d be scared because he wasn’t goi ng anywhere” and that “he
would . . . set a bonb off on the airplane just so that he woul d
let the First Sergeant know that she could not control him
anynore.”

On June 23, 2001, Air Force officers escorted Walters to the
airport for his Uah flight. The officers inforned WAlters that he
was not allowed back on the base and that his picture would be
posted at the entrance gates. Walters refused to board the
ai rpl ane. He ran fromthe officers, throwing his ticket into a
trash can. Later that sane day, Walters checked into the Cactus
Hotel in San Antoni o, Texas, using what the hotel owner believed to
be a mlitary identification card. Wal ters padl ocked his hote
door and refused to permt anyone to enter, including the cleaning
staff. During his thirty-day stay at the hotel, Walters asked a
desk cl erk where he could purchase fireworks. Another clerk heard

firecrackers exploding in Walters’s room on several occasions. A



hotel guest observed Walters taking out his own trash, wearing
| at ex rubber gl oves.

On July 30, 2001, a Lackland instructor saw an individual in
civilian clothes, whomhe | ater identified as Walters, wal ki ng down
the hall of a classroombuilding. Walters ignored the instructor’s
greeting. Later that day, a student found a brown paper package
the size of a shoe box, addressed to “First Sergeant Jan
MW Ilianms,” in the restroomof the sanme classroom buil ding. The
return address read “First Sergeants Association” of C earnont,
| daho. The student gave the package to his supervisor, who pl aced
it inintra-base mail for delivery.

MW I lianms received the package the foll owi ng day and opened
it in her office. She had just enough tine to observe “coins,
metal objects, and wires” when the package exploded. MWIIians
saw her own hands and fingers flying off. She |ost both hands and
sustai ned second- and third-degree burns. MW I lianms remained
conscious and called out for help. When responders asked
MWIIliams who could have “possibly done this,” MWIIlians
identified Walters.

Law enforcenent agents went to the Cactus Hotel on August 1,
2001 and caught Walters as he attenpted to run out the back door.
Agents found the mlitary identification Walters had reported
m ssing in his bag. The owner of the Cactus Hotel told agents that
on the day of the bonbing, Walters had watched the news on the
television in the hotel | obby, sonething he had not done during his
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thirty-day stay at the hotel. Agents searched Walters’s hotel room
and found a nunber of itens consistent with materials recovered
fromthe office where the bonb had expl oded.

Federal agents investigating the site of the explosion
recovered itens that enabled experts to reconstruct the bonb and
describe its design and conponents. The itens recovered included
part of a Panasonic battery box, two fragnents of a steel bottle,
two nickels, part of a battery, a capacitor, an end cap for an
aut onobi l e donme |ightbulb, an epoxy plug, blue-coated wire, and
dental floss used in a “booby-trap” trigger device. Agent s
determ ned that the bonb assenbly was contained in a box used to
store Panasonic batteries and used an expl osive charge of bl ack
powder found in fireworks. The powder was contained in a stee
bottl e and engaged a firing chain that used a green fireworks fuse,
a battery, the circuit-board portions froma di sposabl e canera, and
the end cap of an autonobile done |lightbulb. A gray epoxy was used
to make the bonb. Upon expl osion, the charge propelled the coins
outward to act as shrapnel. Surgeons renoved sone of the coins
fromMWIIians.

When | aw enforcenent agents searched Walters’s Cactus Hot el
Room they discovered coins |ying on the bed, blue-coated wire, an
enpty Phillips-brand autonobile done |ight box, and a pair of
rubber gl oves with pieces of epoxy attached. Agents al so recovered
a “Leatherman” nulti-purpose tool and a soldering iron. Remants
of nelted solder were recovered from the carpet. Forensic
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conparison of the itens found in Walters’s hotel room to those
recovered in what remained of McWIlians’s office reveal ed key
simlarities. The blue-coated wires at each |ocation were seven-
strand, 26-gauge tin-copper wre manufactured by the sane Japanese
conpany. Marks on the steel bottle fragnents recovered fromthe
bonmb site were consistent with the marks nade by the Leatherman
tool found in Walters’s hotel room Steel filings taken fromthe
bl ade of the Leatherman tool and fromthe carpet in Walters’s hotel
room mat ched the netallic conposition of steel filings taken from
MW Ilianms’s office — all the filings were 19%chrom um 73%i ron,
and 8%ni ckel. M croscopic exam nation of the epoxy recovered from
Walters’s Leatherman tool and | atex gloves and the epoxy fromthe
bonb site reveal ed no differences.

Federal agents also searched Walters’'s grandnother’s U ah
home, where Walters had lived from Cctober 2000 to My 2001.
O ficers found an aut onobi | e regi stered under Walters’s nane in the
backyard. Walters’s grandnother told agents that a work area in
t he basenent was “Brandon’s area.” |In that part of the basenent,
t he agents di scovered remmants of hundreds of firecrackers, bottle
rockets, and other fireworks, as well as amunition. Agents also
found a timng device, wire, wire cutters, batteries, transistors,
a roll of solder, and pieces of circuit board from a di sposable
canera. Agents found a broken |ightbulb with exposed bridge wres.

At trial, an agent explained that materials to make a package bonb



can readily be obtained by breaking the glass out of a lightbulb
and using the wires as a fusing system

Law enforcenent agents al so searched Walters’s nother’s U ah
hone. In that house, the agents recovered a book entitled The

Anarchi st’s Cookbook. The book in part described how to nake

expl osi ve devices. Walters’'s nane was witten on the inside cover.

In a superseding indictnent, the governnment charged Walters
with: (1) assault on a federal officer with a deadly weapon, in
violation of 18 U.S.C. 8§ 111 (Count One); (2) use of a destructive

device in a crinme of violence (assault on a federal officer with a
deadl y weapon), in violation of 18 U.S.C. 8§ 924(c) (Count Two); (3)

damagi ng a federal building with explosives, in violation of 18
US C 8§ 844(f) (Count Three); (4) use of a destructive device in
a crinme of violence (damagi ng a federal building with expl osives),
inviolation of 18 U.S.C. 8§ 924(c) (Count Four); and (5) possession
of an unregi stered destructive device, in violation of 26 U S. C
§ 5861(d) (Count Five).

On May 28, 2002, alnost a nonth before trial, prosecutors
wote a letter to Walters's defense counsel about an individual
named WIlliamBott, who had worked at the base. In the letter, the
governnent stated that Bott had told a coworker that he had t hought
of hiding a bonb in a nen’s restroom at Lackl and. The letter
di scl osed Bott’'s current hone address and tel ephone nunber and

added that Bott was in Virginia at the tine of the bonbing. The



governnent attached a copy of a tel ephone interviewwth Bott, in
whi ch he deni ed maki ng any bonb threats. Walters objected to the
di scl osure as untinely and asked for a continuance. The court did
not grant the notion.

Before trial, the governnent filed a notice of intent to use
evi dence under Rule 404(b) of the Federal Rules of Evidence. The
trial court ruled, over Walters’'s objection, that the governnent

could introduce the title of The Anarchi st’s Cookbook, the page on

which Walters’s nanme appeared, and the chapter that dealt wth
maki ng certain types of bonbs. In the instructions to the jury,
the court provided a |limting instruction on “other bad act”
evi dence.

At trial, a jury convicted Walters on all counts. The
district court sentenced Walters to serve 262 nont hs on Counts One,
Three, and Five, to run concurrently; 360 nonths on Count Two, to
run consecutively; and life in prison on Count Four, as a nmandatory
sentence for a second conviction under 18 U S.C. 8§ 924(c)(1).1
Walters filed a tinely notice of appeal.

On appeal, Walters argues that the district court erroneously:
(1) admitted into evidence the title and redacted content of The

Anar chi st’s Cookbook; (2) failed to find a Brady violation in the

1 Section 924(c) provides that “[i]n the case of a second or

subsequent conviction under this subsection, the person

shall . . . if the firearminvolved is a nmachine gun or destructive
device, or is equipped with a firearmsilencer or firearmnuffler,
be sentenced to i npri sonnment for life.” 18 U S C

§ 924(c) (1) (O (ii).



governnent’s untinely disclosure of Bott’'s statenent and denied
Walters a continuance to investigate it; and (3) permtted dual
convictions wunder section 924(c)(1) for a single use of a
destructive device.

This court finds that the trial judge did not err in admtting

parts of The Anarchist’s Cookbook or in denying a continuance

This court also concludes that under recent case |aw decided in
this circuit, the district court did err when it sentenced Walters
based on two convictions under section 924(c) for a single use of
a single destructive device. Under this recent case authority, the
sentences for the section 924(c) counts are vacated and this case
is remanded for resentencing on the section 924(c)(1l) count
remai ning after one of the section 924(c)(1) counts is di sm ssed.

1. Analysis

A. Adm ssion of The Anarchist’'s Cookbook

Wal ters argues that the district court erred inadmtting into

evidence both the title and a chapter from The Anarchist’s

Cookbook. The governnent offered the evidence under Federal Rule
of Evidence 404(b), which provides:

Evi dence of other crinmes, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparati on, pl an,
know edge, identity, or absence of m stake or
acci dent.
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FED. R EviD. 404(b). Extrinsic evidence nust satisfy two criteria
for adm ssion under Rule 404(b): (1) it must be relevant under
Federal Rul e of Evidence 401 to an i ssue other than the defendant’s
character; and (2) it nmust have probative value that substantially

outweighs its prejudicial inpact under Federal Rule of Evidence

403. United States v. Beechum 582 F.2d 898, 911-13 (5th Cr.
1978) (en banc). This court reviews the adm ssion of evidence

under Rule 404(b) for abuse of discretion. United States V.

Gines, 244 F.3d 375, 383 (5th Gr. 2001). Although this reviewis

“necessarily heightened” in crimnal cases, United States v.

Anderson, 933 F. 2d 1261, 1268 (5th Cr. 1991), abuse of discretion
is only reversible if a defendant can denonstrate prejudice.

United States v. Coleman, 78 F.3d 154, 156 (5th Cr. 1996).

The governnent contends that the only portions introduced from

The Anarchist’s Cookbook were relevant to show that Walters knew

how to nmake bonbs simlar to the bonb that injured McWIIians.
Walters responds that two categories of differences between the
governnent’s theory against him and the contents of the book
dimnish its relevance: Walters asserts that the type of bonb used
in this case was very different from the explosive devices
di scussed in the book, and that the governnent’s theory as to the
nmotivation for the bonbing — revenge for a private wong — was very

different fromThe Anarchi st’s Cookbook’s anti-governnment rhetoric.

VWalters contends that differences so dininish the rel evance of the
book that the prejudicial inpact of the title and the sections of
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the chapter that included discussions of explosions of [|arge
bui I dings — an enotionally charged topic after Septenber 11, 2001 -
outwei gh the m ninmal probative val ue.

The governnent gave notice before trial that it would offer

portions of The Anarchist’s Cookbook as extrinsic evidence under

Rul e 404(b). Coleman, 78 F.3d at 156.2 The trial court carefully
limted what the governnment could showthe jury, admtting only the
title for identification purposes, the inside cover page on which
VWal ters’ s nanme was handwitten, and one chapter dealing with maki ng
“expl osi ves and booby traps.” The trial court found that, so
limted and with the proper instruction, the admtted portions of

The Anarchist’s Cookbook net the requirenments of Rule 404(b). This

court agrees.
The first issue is the extent to which the admtted portions

were relevant under Rule 401 to an issue other than Walters’'s

2 The government did not take the position at trial that The

Anarchi st’s Cookbook could be introduced as intrinsic evidence.

“Intrinsic evidence does not inplicate Rule 404(b), and
‘consideration of its admssibility pursuant to Rule 404(b) is
unnecessary.’” Coleman, 78 F.3d at 156 (quoting United States V.

Garcia, 27 F.3d 1009, 1014 (5th Gr. 1994)). Evidence qualifies as
intrinsic when it is “inextricably intertwi ned” with evidence of
the crinme charged, is a “necessary prelimnary” to the crine
charged, or both acts are part of a “single crimnal episode.”
United States v. Wllians, 900 F.2d 823, 825 (5th Cr. 1990). Such
evidence is admssible to conplete the story of the crinme by
providing the context of events. Coleman, 78 F.3d at 156; see
United States v. Royal, 972 F.2d 643, 647 (5th Cr. 1992) (finding
intrinsic evidence adm ssible so that the factfinder may eval uate
all the circunstances under which the defendant acted). Because
t he governnment did not offer the evidence as intrinsic, this court
anal yzes its adm ssion under Rule 404(b).
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character.® The only chapter admtted discussed how to assenbl e
conponents of expl osive devices simlar to conponents found in the
Lackl and bonb. The chapter discussed how to obtain and handl e
bl ack powder, which was the explosive used in the bonb. The
chapter also discussed “tanping,” a technique for channeling the
power of the explosive used, a technique used on the black powder
in the Lackland bonb. The chapter outlined a “booby-trap”
triggering nmechanism with the sane sequence, power Ssources,
conductors, and switches used in the Lackland bonb. The chapter
that the trial court admtted was relevant to show Walters’s
know edge and ability to make a bonb using such conponents. The
adm ssion of the title and inside cover page containing Walters’s
handwitten nane were relevant to identify the source of the

chapter and its relationship to Walters. See Coleman, 78 F.3d at

156; Royal, 972 F.2d at 647.

Walters’s chall enge to rel evance based on tenporal renoteness
fails. The evidence at trial showed that Walters had been in Utah
as recently as three nonths before the bonbing and had visited his
nmot her’ s hone, where the book was found, as recently as March or
April of 2000. The relatively short tinme between Walters’s | ast

visit to the place where the book was found and the date of the

% Rule 401 provides, “‘Relevant evidence’ neans evidence

havi ng any tendency to nake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence.” FED. R EviD
401.
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bonbi ng does not di m nish the probative val ue of the evidence. See
Gines, 244 F.3d at 385 (holding that a one-year gap between an
extrinsic act and the charged of fense does not renove rel evance and
stating that a ten-year gap would be too | arge).

Walters argues that the unduly prejudicial inpact of The

Anar chi st’ s Cookbook substantially outweighed its probative val ue,
inviolation of Rule 404(b) and Rule 403.4 Walters understates the
probative value of the excerpts admtted and overstates their
prejudicial inpact. The simlarity between specific conponents of

t he Lackl and bonb and t hose described in The Anarchi st’'s Cookbook

chapter admtted nmde the evidence highly probative. The
governnent redacted the book to admt rel evant portions and pl aced
no enphasis on the title or the contents unrelated to the
conponents simlar to the bonb at issue. The district court gave
the jury alimting instruction governing its consideration of this
evidence. The instructiontold the jurors that they coul d consider
the evidence “only for the limted purpose of determning the
identity of the defendant as the person who constructed the
destructive device used to commt the crinmes alleged in the
indictnment, or for the limted purpose of deciding whether the

defendant acted in preparation for constructing the destructive

4 Rul e 403 provides that “[a]lthough rel evant, evidence nay
be excluded if its probative value is substantially outweighed by
the danger of wunfair prejudice, confusion of the issues, or
m sl eadi ng the jury, or by considerations of undue del ay, waste of
time, or needless presentation of cunulative evidence.” FED. R
EviD. 403.
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device used to commt the crines alleged in the indictnent, or for
the limted purpose of deciding whether the defendant had the
know edge to construct the destructive device used to commt the
crines alleged in the indictnent.” G ven the redaction of
irrelevant portions of the Cookbook, the absence of any effort by
the prosecutor to enphasize the title or create an unduly
prejudicial inpact, and the judge’ s instructionlimtingthe jury’s
use of the evidence, this court concludes that adm ssi on was proper

under Rule 404(b). See United States v. Gonzalez, 328 F.3d 755,

760 n. 2 (5th Cr. 2003) (a limting instruction mtigates
potential prejudicial effect).?®
Walters is not the first defendant found in possession of The

Anar chi st’ s Cookbook or simlar “howto” manuals to chall enge their

adm ssi on under Rule 404(b). In United States v. Rogers, 270 F. 3d

1076 (7th Gr. 2001), the defendant was charged wi th possessi on of
an unregi stered firearmafter agents di scovered a honenade sil encer

for a sem automatic pistol in his garage. 1d. at 1077. At trial,

® The fact that the district court’s limting instruction did

not specifically nention the Cookbook does not dimnish its

mtigation of prejudicial effect. See, e.qg., United States V.
Paul , 142 F.3d 836, 844 (5th Cr. 1998) (a general |limting
instructionis sufficient to dispel prejudice). The trial judge’'s
instruction at the conclusion of trial was sufficient. Uni t ed

States v. Peterson, 244 F.3d 385, 394 (5th Cr. 2001); see also
United States v. Cihak, 137 F.3d 252, 258 & n. 3 (5th Cr. 1998)
(l'imting instruction presumably given at conclusion of trial cured
prejudice fromadmtted 404(b) evidence); United States v. Holl ey,
23 F.3d 902, 912 (5th Cr. 1994) (“[Rlepetition is not a
requi renent of a definite cautionary instruction.”).
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the defendant contended that he thought the device was an
“extension” of the pistol and had no idea that it functioned as a
silencer. |d. at 1081. The district court admtted the entirety

of The Anarchist’s Cookbook into evidence. The prosecutor treated

the title as significant and read to the jury not only the parts
about building silencers, but other portions as well. 1d. The
appellate court found error in “sone respects.” Id. Al though
portions of the Cookbook were relevant, the trial court shoul d have
limted the portions admtted to those pertinent to the charged
of f ense. Id. The appellate court nonetheless affirmed the
conviction because of the weight of the evidence against the
defendant, noting that “[t]here is no problem. . . in presenting
to the jury witten material in the defendant’s possession that
shows how to commt the crinme, for this nakes it nore likely that
t he defendant rather than soneone el se was cul pable.” 1d.

In United States v. Ellis, 147 F.3d 1131 (9th Cr. 1998), the

def endant was charged with illegally possessi ng stol en expl osi ves.

ld. at 1133. The governnent introduced The Anarchist’s Cookbook

based on evi dence that the defendant had borrowed it a nonth before
the explosives were reported stolen. 1d. at 1134. The district
court admtted the entire Cookbook into evidence. On appeal, the
court found error because “prejudicial books and manuals . . . are
normal ly inadm ssible when they are ‘entirely unnecessary to

support the charge. . . .7 ld. at 1135 (internal citation
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omtted). Intent was not an elenent of the possession offense
charged in Ellis, making the Cookbook unnecessary to support the
char ge. The prejudicial inmpact of the introduction of a
“revol utionary” text and the absence of any probative val ue made
adm ssi on erroneous under Rule 404(b). 1d. at 1135-36.

In the present case, in contrast to Ellis, intent is an
el ement of the offenses charged.® In the present case, in contrast
to Rogers, the trial court Iimted the Cookbook portions admtted,
allowwng the jury to see only the chapter containing the
description of building explosives with features simlar to the
bomb Walters all egedly assenbl ed. The portions of the Cookbook
pertinent to nmaking a bonb with features simlar to the one that
expl oded at the base were relevant to show Walters’s know edge and

ability to make such a device. See United States v. Stotts, 176

F.3d 880, 890-91 (6th G r. 1999) (bonb-nmaking books in defendant’s
residence admtted to show that an explosion at a suspected
met hanphetam ne lab was from a device intended to be destructive
and not nerely an accidental result of chem cals conbining); United

States v. Sal aneh, 152 F.3d 88, 111 (2d Cr. 1998) (possession of

® See United States v. Moore, 997 F.2d 30, 35 n. 8 (5th G r

1993) (assault on a federal officer with a deadly weapon); United
States v. MKinnon, 2003 W. 22079497, *2 (N.D. Ca. 2003) (danmagi ng
a federal building with explosives); Coleman, 78 F.3d at 157 n. 1
(quoting United States v. Harris, 25 F.3d 1275, 1278 (5th CGr.
1994)) (use of afirearmduring a crinme of violence); United States
v. Price, 877 F.2d 334, 338 (5th G r. 1989) (possession of an
unregi stered firearn.
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docunents detailing howto construct bonbs provided circunstanti al
proof of “famliarity with bonb maki ng and the use of expl osives”
and had probative value in light of the simlarity to the actual

bonb); United States v. Ford, 22 F.3d 374, 381 (1st Cr. 1994)

(book seized from drug defendant’s hone entitled “Secrets of
Met hanphet am ne Manufacture” properly admtted to show that the
def endant was a drug deal er as opposed to soneone who possessed
drugs for personal use). The careful approach in this case
di stinguishes it fromRogers, in which the prosecutor treated the

title, The Anarchist’s Cookbook, as significant and read to the

jury portions of the book in addition to those relating to the

charged offenses. See Rogers, 270 F.3d at 1081 (warning that

adm ssion should be limted to those portions of the book rel evant
to the charge and the prosecutor may not suggest that a defendant
shoul d be convicted because he owned such seditious literature);

see also Gines, 244 F.3d at 385 (suggesting that the governnent

redact narratives describing crines of a different nature than
t hose charged).

In addition, the weight of the evidence against Wlters
prevents himfromdenonstrati ng prejudi ce. See Rogers, 270 F. 3d at
1081 (affirmng conviction despite certain errors in the

i ntroduction and use of The Anarchi st’'s Cookbook at trial, based on

the wei ght of the evidence against the defendant). Wilters had a

hi story of education and training in bonb making and repeatedly
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expressed aninosity toward the bonmb victim After the bonbing
agents found in Walters’s rooma nunber of conponents also found in
t he expl oded bonb. The anount and strength of the evi dence agai nst
Wal ters does not support reversal based on the adm ssion of the
Cookbook.
B. The Timng of the Governnent’s Disclosure

Wal ters contends that the governnent’s delay in disclosingthe
identity of Bott, another possible suspect, until approxi mately one

mont h before trial violated Brady v. Maryland, 373 U S. 83 (1963).

Walters urges reversal on the ground that the court abused its
discretion in refusing to grant Wilters a continuance to

investigate this evidence. Under Brady v. Maryl and, the governnent

must di sclose material, excul patory evidence to a defendant. 1d.
at 87. To establish a Brady viol ation, a defendant nust show t hat:
(1) the prosecution suppressed evidence; (2) the evidence was
favorable to the petitioner; (3) the evidence was material either
to guilt or punishnment; and (4) nondiscovery of the allegedly
favorabl e evidence was not the result of a |lack of due diligence.

G aves v. Cockrell, 343 F.3d 465, 475 (5th Cr. 2003).

The record does not support Walters’'s contention of a Brady
violation. The governnent disclosed the evidence nearly four weeks

before trial. See Lawence v. Lensing, 42 F.3d 255, 257 (5th Cr

1994) (“Because we find that the existence and contents of the

[ evidence] were disclosed at trial, we hold that the prosecution
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did not suppress any evidence.”); United States v. MKinney, 758

F.2d 1036, 1049-50 (5th Cr. 1985) (holding sane). The conpl ai nt
that the governnent had the information for sone tine before
disclosing it to Walters does not, in itself, show a Brady
violation. “If the defendant received the material in tine to put
it toeffective use at trial, his conviction should not be reversed
sinply because it was not disclosed as early as it m ght have and,
i ndeed, should have been.” MKinney, 758 F.2d at 1050. Wlters
had al nost a nonth after the governnent disclosed the information
about Bott to investigate and put it to “effective use” at trial.
At trial, defense counsel was able to put evidence before the jury
t hat ot her students had made t hreats about bonbs or viol ence at the

Lackl and base. See United States v. O Keefe, 128 F. 3d 885, 898-99

(5th Gr. 1997) (holding that the disclosure of reports after
cross-exam nation had begun did not viol ate Brady where the def ense
was able to review the reports for a few days and use them to

conduct an effective cross-exam nation); United States v. Randall,

887 F.2d 1262, 1269 (5th G r. 1989) (holding that the governnent’s
di sclosure of a witness’'s drug addiction during trial did not
violate Brady due process where the defendant had anple tine to
cross-exam ne the witness on the i ssue); MKinney, 758 F.2d at 1050
(finding no Brady violation where the defendant was able to use
docunents disclosed during trial in an effective cross-

exam nation); United States v. Anderson, 574 F.2d 1347, 1352 (5th
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Cr. 1978) (finding the disclosure of exculpatory grand jury
testinony during trial was tinely provided under Brady).

The record also fails to denonstrate that the i nformation the
governnent all egedly delayed in disclosing was material, as Brady
requires. “[E]vidence is material ‘if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.’”

Strickler v. Geene, 527 U S. 263, 280 (1999) (quoting Kyles v.

Witley, 514 U S. 419, 433-34 (1995)). In light of the fact that
Bott denied making the statenent attributed to himand left the
state before the bonbing occurred, the record does not support
Walters’s argunent that the information the governnent disclosed

about Bott was material. See Graves, 343 F.3d at 476 (quoting

United States v. Agurs, 427 U S. 97, 109-110 (1976)) (“The nere

possibility that an item of wundisclosed information m ght have
hel ped the defense, or mght have affected the outcone of the
trial, does not establish ‘materiality’ in the constitutional
sense.”).

Wal ters al so argues that the district court erred by refusing
to grant a continuance to enable himfurther to i nvestigate Bott as
a “viable suspect.” A trial court’s decision to grant or deny a

conti nuance is reviewed for abuse of discretion. United States v.

Hopkins, 916 F.2d 207, 217 (5th Gr. 1990). In reviewing the

denial of a continuance, this court looks to the “totality of the
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circunstances,” including (a) the anount of tinme avail able; (b) the
defendant’s role in shortening the tinme needed; (c) the |ikelihood
of prejudice fromdenial; (d) the availability of discovery from
the prosecution; (e) the conplexity of the case; (f) the adequacy

of the defense actually provided at trial; and (g) the experience

of the attorney with the accused. [|d.; United States v. MDonal d,

837 F.2d 1287, 1289 (5th Cr. 1988). Walters had previously
requested, and been granted, two continuances. Wilters’s defense
team which included the resources of three attorneys and a hired
i nvestigator, had nearly four weeks after the governnent discl osed
the i nformation at i ssue to contact, interview, or subpoena Bott at
t he address and tel ephone nunber the governnent provided. Wilters
has not shown why he was unable to do so, nor argued that Bott was

unavai | abl e. See United States v. d anivyi-Cke, 199 F.3d 767, 771

(5th Gr. 1999) (requiring a party requesting a continuance based
on the unavailability of a wwtness to denonstrate (1) the exercise
of due diligence to obtain the witness’s attendance; (2) that the
w t ness woul d tender substantial favorable evidence; (3) that the
wtness will be available and wlling to testify; and (4) that
denial would materially prejudice the novant). The prosecution
provided Walters with Bott’s identity, contact information, travel
movenents, and statenents about his presence at Lackl and.
Walters’s counsel presented an effective defense, eliciting

adm ssions from governnent wtnesses that other students had
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threatened violent acts at the Air Force base. Wth a cushion of
nearly four weeks and little newinformation avail able, Walters has
not denonstrated a |ikelihood of prejudice fromthe denial of the

conti nuance. See Hopkins, 916 F.2d at 218 (finding no prejudice

from the denial of continuance to obtain docunents where the
docunent’s contents were either previously known, avail able from
ot her sources, or cunulative). No abuse of discretion is shown on

this record. See United States v. Kelly, 973 F.2d 1145, 1148-49

(5th CGr. 1992) (finding no abuse of discretion in denial of
conti nuance under simlar circunstances). Neither the timng of
t he governnment’s disclosure of the information about Bott, nor the
trial court’s denial of a continuance after the disclosure,
supports reversal
C. The Multiple Convictions under Section 924(c)(1)

Walters challenges his convictions on two counts charging

violations of 18 U S.C. § 924(c)(1),” which resulted in a mandatory

" Section 924(c)(1) provides in relevant part:

(A) [A]ny person who, during and in relation
to any crinme of violence or drug trafficking

crime . . . uses or carries a firearm or
who, in furtherance of any such crine,
possesses a firearm shall, in addition to

t he puni shnent provided for such crinme of

vi ol ence or drug trafficking crine . :
(iii1) if the firearmis discharged, be
sentenced to a term of inprisonnent of not

| ess than 10 years.

(B) If the firearm possessed by a person
convicted of a violation of this

subsection- . :

(ii) is a machi negun or a destructive device,
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life sentence, as an i nproper application of the statute. Although
bot h of fenses occurred sinultaneously with the single expl osion of
a single bonmb, Count Two of the governnent’s indictnent charged
Walters with the use of the bonb to assault a federal officer,
whil e Count Four charged him wth the use of the sanme bonb to
damage a federal building. The district court, in accordance with
section 924(c)(1)(B)(ii), sentenced Walters to 360 nonths under
Count Two. Foll ow ng that conviction, and in accordance wth
section 924(c)(1) (O (ii), the court sentenced Wilters to life
i npri sonment under Count Four (as a second conviction subsequent to
the Count Two conviction for use of the bonb). Walters primarily

relies on United States v. Phipps, 319 F. 3d 177 (5th Gr. 2003), in

which this court held that section 924(c)(1) “does not authorize
mul tiple convictions for a single use of a single firearmbased on
multiple predicate offenses.” [d. at 183. Wlters contends that
because t he charged of fenses i nvolved only a single use of a single
destructive device, only one of the section 924(c)(1) counts of

conviction can stand. The governnent attenpts to limt Phipps to

or is equipped with a firearmsilencer or
firearmnuffler, the person shall be
sentenced to a term of inprisonnent of not
| ess than 30 years.

(O In the case of a second or subsequent
convi ction under this subsection, the person
shal | — .

(ii) if the firearminvolved is a machi ne gun
or destructive device, or is equipped with a
firearmsilencer or firearmnuffler, be
sentenced to inprisonnent for life.
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its facts and urges the application of United States v. Sal aneh,

261 F.3d 271, 279 (2d Gr. 2001), in which the Second Circuit
permtted convictions for two counts under section 924(c)(1), one
alleging the transportati on and one all eging the use and carrying
of a bonb set off in the Wrld Trade Center in 1993.

I n Phipps, the defendants abducted a wonman in her car at
gunpoi nt, gave the gun to an acconplice, and drove off. They
repeatedly raped the victi mbefore she escaped. 319 F.3d at 180-
81. Defendants were convicted of kidnapping and carjacking. The
jury also convicted the defendants for two counts under section
924(c) (1), one charging use of a firearmduring and in relation to
the ki dnapping and one charging use of a firearm during and in
relation to the carjacking. Id. at 181. On appeal, defendants
urged that they could not be convicted twi ce under section
924(c) (1) for a single use of a single firearm despite their
convictions for two predicate offenses. The court began the
analysis with the statutory I|anguage defining the “unit of
prosecution” under section 924(c)(1), holding that it crimnalized
the “use, carriage, or possession of a firearm during and in
relation to a predicate offense.” [d. at 186. The court concl uded
that the statute did not wunanbiguously authorize nultiple
convictions for a single use of a single firearm during and in
relation to nultiple predicate offenses. The court instead

concluded that the “language allows for only as many counts as
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there are uses of the firearm” |d. at 186. The court reasoned

t hat al though the defendants had commtted two crines (kidnapping

and carjacking), they used the gun only once — in “put[ting] the
firearmto [the victims] head” — and could be convicted of only a
single section 924(c)(1) violation. Id.

The Phipps court analyzed two earlier cases holding that
section 924(c)(1) does not authorize nmultiple convictions for a
single use of a single firearm based on nultiple predicate

of f enses. In United States v. WIlson, 160 F.3d 732 (D.C. Cr.

1998), the court held that a defendant convicted of first degree
murder and killing a witness, in violation of 18 U S. C. § 1512,
coul d be convicted of only a single violation of section 924(c)(1)
because the defendant used a firearmonly once. |d. at 749. The

Second Circuit reached a simlar conclusion in United States V.

Finley, 245 F.3d 199 (2d Gr. 2001). The Finley defendant was
convi cted of both drug distribution and drug possession with intent
to distribute after an undercover officer purchased drugs fromthe
def endant and found additional drugs in a subsequent search of the
defendant’s hone. |d. at 202. The officer also found a gun in the
home. 1d. The defendant was charged with and convicted of one
count for using or carrying a firearmduring and in relation to
drug possession and one count for using or carrying a firearm
during and inrelation to drug distribution. 1d. at 201. Agreeing

wth “the w dely-shared view that [section 924(c)]’'s text is
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anbi guous,” the Second Circuit reversed the defendant’s second
conviction under the statute. 1d. at 208. The court reasoned t hat
“[t]he statute does not clearly manifest an intention to punish a
defendant twice for continuous possession of a firearm in
furtherance of sinultaneous predicate offenses consisting of
virtually the sanme conduct.” |[d. at 207.

In Sal aneh, however, the Second C rcuit considered and
rejected a simlar challenge to two section 924(c)(1) convictions,
one for the use or carriage of a firearm in relation to the
underlying of fense of assaulting a federal officer, and one for the
use or carriage of a firearmin relation to the underlying of fense
of conspiracy to bonb buildings and property and to transport
explosives in interstate comerce. 261 F.3d at 277. In finding
that the defendants’ section 924(c) convictions did not rest on a
single use of a single explosive device, the court enphasized two
facts. First, the indictnent charged separate uses of the
expl osi ve device: transportation of the bonb from one state to
anot her and use of the bonb by detonating it in the Wrld Trade
Center. |d. at 279. These separate uses distingui shed WIlson and
Finl ey, in which the defendants were charged with only a single use
of a single firearm |d. The Salaneh court expressly noted that

“we are not here faced with a situation in which defendants’

8 924(c) convictions rest on a single ‘use’ of the firearmin

guestion.” | d. Second, Congress had separately crimnalized
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transportation of a bonmb, nmaking it an offense independent of a
| ater detonation. Id.; see 18 U S C. § 844(d). “Gven the
separate, and separately cul pable, nature of defendants’ use and
carriage of the bonb,” the multiple convictions under section
924(c) (1) could stand. 1d.

In the present case, in contrast to Sal aneh, the jury did not
have to find that Walters both transported and used the bonb to
convict himof the predicate offenses charged in the indictnent.
In contrast to the indictnent in Sal aneh, the governnent did not
charge Walters with separate offenses consisting of different
actions relating to the bonb. Unlike Sal aneh, the governnent did
not allege transportation of the explosive device as a “separate,
and separately cul pable” offense fromthe use of the device. Like

the Phipps, WIson, and Finley defendants, Walters used a single

expl osi ve device on a single occasion, during and in relation to
t he separate predi cate of fenses of assaulting a federal officer and
damagi ng a federal building. Under the binding precedent of
Phi pps, Walters can be convicted of only a single section 924(c) (1)
conviction for his single use of the single bonb. Phipps, 319 F. 3d

at 183; see Finley, 245 F.3d at 207; WIlson, 160 F. 3d at 749.

The governnent argues that Phipps is distinguishable because
of the “unusual fact that defendants gave the firearm to [the
acconplice] imediately after wusing it.” ld. at 188. The

governnent argues that this “voluntary restriction” on defendants’
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use of the firearmnmade Phi pps unique. In that case, the voluntary
transfer of the firearm at an early point in the defendants’
crim nal ranpage was inportant because it limted how they “used”
the firearm under section 924(c)(1). That limt precluded a
sentence based on two convictions under section 924(c)(1), despite
the fact that the defendants acconplished dual crimnal purposes,
carjacking and kidnaping. Simlarly, the fact that Walters used a
singl e bonb on a single occasion precludes sentenci ng based on two
counts of conviction under section 924(c) (1), despite the fact that
Wal ters acconplished the dual crimnal purposes of assaulting a
federal officer and damagi ng a federal building.

In Phipps, the court held that “‘[t]he proper renedy for
mul tiplication of punishnent is to vacate the sentences on all the
counts and remand for resentencing with i nstructions that the count
el ected by the governnent be dism ssed. The defendant[s are] then
to be resentenced.’” Phi pps, 319 F.3d at 189 (quoting United

States v. Privette, 947 F.2d 1259, 1263 (5th G r. 1991)). This

court vacates the sentences for the two 924(c)(1l) counts and
remands for resentencing, wth instructions that after the
governnment chooses which of the section 924(c)(1) counts to
dism ss, either Count Two or Count Four, the district court wll
resentence Walters on the remaining section 924(c)(1) count.

[11. Concl usion

The chal | enges to the convictions based on the district court’s
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evidentiary rulings and denial of a continuance are without nerit.
Because this circuit has recently held that punishnent cannot be
based on nultiple section 924(c)(1) convictions for a single use of
a single firearm to acconplish multiple predicate offenses, this
court VACATES the section 924(c)(1l) sentences and REMANDS for

resentenci ng consistent with this opinion.
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