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Plaintiff-Appellant Robert G Hart, Texas prisoner # 769108,
appeals fromthe district court’s order granting the defendants’
motion for summary judgnment and dismssing his 42 U S C § 1983
civil rights conplaint for failure to state a claimon which relief
can be granted. W granted Hart |eave to proceed in forma
pauperis (“IFP") after the district court had certified that his
appeal was not taken in good faith.

Hart asserted that the defendants retaliated agai nst himfor
exercising his First Amendnent right to file a grievance and to
conplain to a prison adm ni strator about the all eged m sconduct of

def endant Hairston. He alleged that, only days after making such



conplaints, Hairston filed a disciplinary report against Hart
charging him with “know ngly meking false statenents for the
pur pose of harm ng anot her person.” Hart maintained that defendant
Thomas accepted the disciplinary charge, that he was convicted in
a disciplinary proceedi ng over which defendant Craig presided, and
that he was punished with 27 days of commssary and cel
restrictions.

Section 1915(e)(2)(B)(ii), Title 28, permts a district court

to dismss a prisoner’s IFP conplaint “at any tine if the court
determ nes that —(B) the action or appeal —. . . (ii) fails to
state a claimon which relief may be granted[.]” W review a 28
US C §1915(e)(2)(B)(ii) dism ssal de novo, applying the standard

used for FED. R Cv. P. 12(b)(6). Black v. Warren, 134 F.3d 732,

734 (5th Cr. 1998); see Harper v. Showers, 174 F.3d 716, 718 n.3

(5th Gr. 1999). “To test whether the district court’s dismssa
under 8 1915[(e)(2)(B)(ii)] was proper, this Court nust assune that

all of the plaintiff’s factual allegations are true.” Br adl ey
v. Puckett, 157 F.3d 1022, 1025 (5th G r. 1998). “The district

court’s dismssal may be upheld, ‘only if it appears that no relief
could be granted under any set of facts that could be proven

consistent with the all egations. ld. (citation omtted).
To the extent that the district court’s order was based on the

evidentiary subm ssions of the parties, we review de novo that

court’s order granting a party’'s summary-judgnent notion

Wiittaker v. Bell South Telecomm, Inc., 206 F.3d 532, 534 (5th Gr

2000). Sunmmary judgnent is proper if the pleadings, depositions,



answers to interrogatories, and adm ssions on file, together with
any affidavits filed in support of the notion, show that there is
Nno genui ne i ssue as to any material fact, and that the noving party
is entitled to judgnent as a matter of law. FeD. R Qv. P. 56(c).
The noving party bears the burden of showing the district court
that there is an absence of evidence to support the nonnoving

party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

If the noving party neets the initial burden of show ng that there
IS no genuine issue, the burden shifts to the nonnovant to set
forth specific facts showng the existence of a genuine issue
for trial. Rule 56(e).

“To state a valid claimfor retaliation under section 1983, a
prisoner must allege (1) a specific constitutional right, (2) the
defendant’s intent to retaliate agai nst the prisoner for his or her
exercise of that right, (3) a retaliatory adverse act, and (4)

causation.” Jones v. Geninger, 188 F.3d 322, 324-25 (5th Cr.

1999). “The law of this circuit is clearly established . . . that
a prison official may not retaliate against . . . an inmate .
for conplaining to a supervi sor about a guard’s m sconduct.” Wods

v. Smith, 60 F.3d 1161, 1164 (5th Cr. 1995); Jackson v. Cain, 864
F.2d 1235, 1248 (5th Gr. 1989). Hart established a “chronol ogy of
events” showing retaliatory notive on the part of defendant
Hairston, as the disciplinary charge filed by Hairston was
acconpanied by Hart’'s “letter of resolution” in which he accused
Hai rston of m sconduct and Iying. See Wods, 60 F.3d at 1166. The

27 days of comm ssary and cell restrictions that directly resulted



constituted an “adverse act,”! and causation was shown by the
direct link between Hart’s conplaints and the punishnent he

recei ved. See McDonald v. Steward, 132 F.3d 225, 231 (5th Gr.

1998).

The defendants argue that the “adverse act” suffered by
Hart was de minims. Although we have not specifically addressed
the quantumof injury necessary to constitute an “adverse act” for
purposes of a retaliation claim the penalties inposed on Hart do
not qualify as “de mnims” under various standards cited by ot her

circuits. See, e.q., Thaddeus-Xv. Blatter, 175 F. 3d 378, 396 (6th

Cr. 1999) (“action conparable to transfer to admnistrative
segregation would certainly be adverse”).

The defendants also argue that Hart failed to produce
“conpetent summary judgnent evi dence” showi ng that his accusations
agai nst Hairston were not in fact false, which allegedly negated
any “but for” causation with respect to Hairston’s filing of the
di sciplinary report. It is true that a disciplinary report, like
that fil ed agai nst Hairston, may be “probative and potent summary

judgrment evidence” to prove the allegations contained in it.?

1" The district court concluded that Hart had produced “no
conpetent summary judgnent evidence” to show that he actually
suffered these sanctions. This was error. Hart submtted a
declaration, sworn to “under penalty of perjury” in which he
asserted that he in fact served the 27 days of conmm ssary and cel
restrictions. Under 28 U S.C. 8§ 1746, this is conpetent sworn
testinony for summary-judgnent purposes. See Ni ssho-lwai Anerican
Corp. v. Kline, 845 F.2d 1300, 1306 (5th G r. 1988).

2 As neither Hart nor the appell ees have addressed whether
t he subsequent overturning of the disciplinary conviction in this
case rendered the disciplinary report ineffectual as summary-
j udgnent evi dence, we do not address this |legal issue at this tine.

4



See Wods, 60 F.3d at 1166. Hart, however, attached to his

original conplaint a signed declaration under penalty of perjury
that “the foregoing is true and correct.” On summary | udgnent,
factual allegations set forth in a verified conplaint may be
treated the sane as when they are contained in an affidavit. See

Huckabay v. Moore, 142 F.3d 233, 240 n.6 (5th Gr. 1998); King v.

Dogan, 31 F.3d 344, 346 (5th Gr. 1994); 28 U.S.C. § 1746. In his
verified conplaint, Hart explicitly alleged that, on February 14,
2001, Hairstontold himto lie to inspectors about the sanitization
of pots and pans at the prison. It was this sane allegation, as
set forth in a February 15, 2001, “letter of resolution” to the
prison’s Food Service Director, that resulted in the filing of a
disciplinary report against Hart. The verified allegation in
Hart’ s conpl ai nt was conpet ent sunmary-judgnent evi dence to counter
the disciplinary report, and it created a genui ne i ssue of materi al
fact with respect to the issue of causation.

As Hart stated a cognizable retaliation claim against
def endant Hairston, and genuine issues of material fact remain as
to the various elenents of this court’s retaliation standard, the
district court erred in granting the defendants’ summary-judgnent
motion with respect to defendant Hairston. Furthernore, Hairston
was not entitled to qualified inmnity because, as noted above, the
right to be free fromretaliation of the sort alleged by Hart was
“clearly established” by the 1980s, see Wods, 60 F.3d at 1164 &
n. 12, and defendant Hai rston’s conduct, as all eged by Hart, was not

obj ectively reasonabl e. See Petta v. Rivera, 143 F.3d 895, 899




(5th Cr. 1998); Harlow v. Fitzgerald, 457 U S. 800, 819 (1982).

Accordingly, with respect to Hart’'s retaliation claim against
Hairston, we vacate and remand for further proceedings not
i nconsistent with this opinion.

Hart did not sufficiently establish the elenents of a
retaliation claim with respect to defendants Thonmas and Craig.
Their nmere invol venent in the disciplinary proceedi ngs agai nst him
W thout nore, does not establish either retaliatory notive or
causation. See Jones, 188 F.3d at 324-25. W affirmthe granting
of summary judgnent with respect to defendants Thomas and Craig.

To the extent that the district court’s order denied Hart’s
own notion for partial summary judgnent, we |ikewise affirm in
t hat genuine issues of material fact remain.

VACATED AND REMANDED I N PART; AFFI RVED I N PART.



