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E. GRADY JOLLY, G rcuit Judge:

In this case of first inpressioninthis Grcuit we interpret
the conpul sory arbitration provision of the Tel ecommuni cati ons Act
of 1996 (“Telecom Act” or “Act”) set forth at 47 US C 8§
252(b)(1). W hold that only issues voluntarily negotiated by the
parties pursuant to 8§ 252(a) are subject to the conpul sory
arbitration provision. In so holding, we affirm on alternative

grounds the district court’s grant of sunmary judgnent.



I

Sout hwestern Bell Tel ephone Conpany (“SWBT’) and Coserv
Limted Liability Corporation (“Coserv”) are |local exchange
carriers subject to the Telecom Act. SWBT is an incunbent |oca
exchange carrier (ILEC) that provides tel ecommunications services
and operates tel econmuni cati ons equi pnent t hroughout Texas. Coserv
is a conpetitive local exchange carrier (CLEC) that provides
tel ecommuni cations services and operates teleconmunications
facilities |ocated at approximately fifty-ei ght apartnent conpl exes
in Texas. At each of the apartnent conpl exes, Coserv's facilities
include telecomunications equipnent in a central telephone
equi pnent roomas well as equipnent and wires running to nmultiple
bui | di ngs and i ndividual apartnments. 1In order to allowtenants to
sel ect tel ephone service from other telecomunications providers,
Coserv allows other providers to bring a network connection to a
single point in the central telephone equipnment room Coserv
typically charges these other providers a one-tinme connection fee
and a nonthly service fee for the connection and use of its
facilities. Coserv terns this practice “conpensated access”.

The obligations of SWBT, Coserv, and all other |ocal exchange
carriers, both incunbents as well as conpetitors, are listed in
Section 251(b) of the Act. These obligations relate to: resale of

t el ecomuni cati ons services; nunber portability; dialing parity;



access to right-of-ways; and reciprocal conpensation.!? I n
addition, 8 251(c) places six specific duties on |ILECs, which
relate to: the duty to negotiate; interconnection; unbundled
access; resale; notice of changes; and collocation.? An ILEC s §
251(c) (1) duty to negotiate is limted in scope to “the particul ar
ternms and conditions of agreenents to fulfill the duties described
in[8 251(b) and (c)]."3

In 8 252, the Act specifies the procedures for an ILEC to
fulfill its duty to negotiate. Upon receiving a request for an
agreenent pursuant to the duties listed in 8 251, an agreenent can
be reached through voluntary negotiations or through conpul sory
arbitration.* Under the provision for voluntary negotiations, the
parties are free to reach any agreenent, w thout regard to the

duties set forth in 8 251.° However, any voluntary agreenment nust

147 U.S.C. § 251(b).
247 U S.C. § 251(c).
347 U.S.C. 8 251(c)(1). The section reads inits entirety:

The duty to negotiate in good faith in
accordance wth section 252 of this title the
particular ternms and conditions of agreenents
to fulfill the duties described in paragraphs
(1) through (5) of subsection (b) of this
section and this subsection. The requesting
t el ecommuni cations carrier also has the duty
to negotiate in good faith the terns and
condi ti ons of such agreenents.

447 U.S.C. § 252(a) & (b).

> 47 U.S.C. & 252(a)(1l), “Voluntary negotiations,” reads in
part:



be submitted to the state comm ssion for approval .® The conpul sory
arbitration clause provides that:

During the period fromthe 135th to the
160t h day (inclusive) after the date on which
an i ncunbent | ocal exchange carrier receives a
request for negotiation under this section,
the <carrier or any other party to the
negotiation nmay petition a State conm ssion to
arbitrate any open issues.’

The nmeani ng of the phrase, “any open i ssues” is the subject of this
appeal .

Once a petition for arbitration has been accepted by the state
comm ssion, the state comm ssion “shall resolve each issue set
forth in the petition ... by inposing appropriate conditions as
required to inplenment subsection (c) of this section.”8 I n
resol vi ng any open issues, the state comm ssion shall ensure that
the requirenents of 8§ 251 are net.°

Upon recei vi ng a request for
i nt erconnection, services, or network el enents
pursuant to section 251 of this title, an
i ncunbent | ocal exchange carrier nay negoti ate
and enter into a binding agreenent with the
requesting telecommunications carrier or
carriers without regard to the standards set
forth in subsections (b) and (c) of section
251 of this title.

6 47 U S.C. 8§ 252(a)(1).

47 U S.C. 8§ 252(b) (enphasis added).
847 U.S.C. § 252(b)(4)(O.

° 47 U.S.C. § 252(c)(1).



Coserv requested an i nterconnecti on agreenent governi ng SWBT' s
duties under § 251. The parties proceeded wth voluntary
negoti ations pursuant to § 252. Coserv sought to add to the
negotiations its proposed rates, terns, and conditions for
conpensat ed access. SWBT refused to negotiate issues relating to
conpensated access. Vol untary negotiations over SWBT's § 251
duties continued but did not result in an interconnection
agr eement .

Coserv filed a petition for arbitration with the Public
Uility Comm ssion (“PUC), pursuant to 8 252. Coserv identified
several issues that it clainmed remai ned open between the parties,
including issues relating to conpensat ed access. SWBT argued t hat
the PUC lacked jurisdiction to arbitrate issues relating to
conpensated access and the PUC ultimately agreed. The PUC read 8§
252’ s “any open issues” clause narrowy, concluding that:

8§ 251(c) limts the scope of interconnection
agreenents arbitrated pursuant to FTA § 252 to
those duties described in “paragraphs (1)
through (5) of subsection (b) and this
subsection.” ... By the clear ternms of 8§
251(c), the parties’ good faith duties to
negotiate 1in accordance wth 8§ 252 are
restricted to those duties described in (1)-
(5) of (b), which apply to all LECs, and (c),
whi ch applies to | LECs excl usively.
The PUC entered an arbitration award setting forth an
i nterconnecti on agreenent governing SWBT's duties to Coserv under

8§ 251 and refusing to consider the conpensated access issues based

on lack of jurisdiction. Coserv brought an action in federa



district court challenging the PUC s jurisdictional finding. The

district court agreed with the PUC and granted summary judgnment

accordingly. Coserv appeals the judgnent of the district court.
111

We reviewthe grant of summary judgnent de novo, applying the
sane standard as the district court.? A district court reviews
t he conpliance of an interconnection agreenent with federal | aw and
related matters of statutory interpretation de novo.

W begin, as we always do in mtters of statutory
interpretation, with the plain |anguage and structure of the
statute.!? Section 251 provides that an | LEC has:

[t]he duty to negotiate in good faith in
accordance wth section 252 of this title the
particular ternms and conditions of agreenents
to fulfill the duties described in paragraphs
(1) through (5) of subsection (b) of this
section and this subsection.?®®
Section 252 provides in relevant part:
(a) Agreenents arrived at through negotiation
(1) Voluntary negoti ations
Upon receiving a request for

i nt erconnecti on, services or network
el ements pursuant to section 251 of

Wwatt v. Hunt Pl ywood Co., 297 F.3d 405, 408 (5th G r.2002).

1Sout hwestern Bel | Tel ephone Co. v. Public UWility Comi ssion
of Texas, 208 F.3d 475, 482 (5" Cr. 2000); U.S.  West
Comuni cations v. MS Intelenet, 193 F.3d 1112, 1117 (9" Cir.
1999) .

12See Soci ety of Lloyd's v. Turner, 303 F.3d 325, 330 (5" Gir.
2002) .

18 47 U.S.C. § 251(c)(1).



this title, an incunbent |oca
exchange carrier may negotiate and
enter into a binding agreenent with
the requesting teleconmunications
carrier or carriers wthout regard
to the standards set forth in
subsections (b) and (c) of section
251 of this title....

(b) Agreenents arrived at through conpul sory

arbitration
(1) Arbitration

During the period from the
135th to the 160th day (inclusive)
after the date on which an i ncunbent
| ocal exchange carrier receives a
request for negotiation under this
section, the carrier or any other
party to the negotiation may
petition a State commssion to
arbitrate any open issues.

Thus, conpul sory arbitration under 8 252 begins with a request
by a CLECto negotiate with an | LEC regarding its obligations under
8§ 251. An ILEC is required by the Act to negotiate about those
duties listed in 8 251(b) and (c). During negotiations, however,
the parties are free to nake any agreenent they want w t hout regard
to the requirenents of 8 251(b) and (c). To that extent, the
parties are free to include interconnection issues that are not
listed in 8§ 251(b) and (c) in their negotiations. |If the voluntary
negotiations result inonly a partial agreenent, or in no agreenent
at all, either party can petition for conpul sory arbitration of any

open issue.

1447 U S.C. 88 252(a)(1); (b)(1l) (emphasis added).
7



There is nothing in 8§ 252(b)(1) limting open issues only to
those listed in § 251(b) and (c). By including an open-ended
vol untary negotiations provision in 8 252(a)(1), Congress clearly
contenplated that the sophisticated tel econmunications carriers
subject to the Act m ght choose to include other issues in their
voluntary negotiations, and to |ink issues of reciprocal
i nterconnection together under the § 252 framework. [In conbining
these voluntary negotiations wth a conpulsory arbitration
provisionin 8 252(b) (1), Congress knewthat these non-8 251 i ssues
m ght be subject to conpulsory arbitration if negotiations fail.
That is, Congress contenplated that voluntary negotiations m ght
i nclude issues other than those listed in 8§ 251(b) and (c) and
still provided that any issue left open after unsuccessful
negoti ati on woul d be subject to arbitration by the PUC

We hold, therefore, that where the parties have voluntarily
i ncluded i n negotiations i ssues ot her than those duties required of
an | LEC by § 251(b) and (c), those i ssues are subject to conpul sory
arbitration under 8§ 252(b)(1). The jurisdiction of the PUC as
arbitrator is not limted by the terns of § 251(b) and (c);
instead, it is limted by the actions of the parties in conducting
vol untary negotiations. It nay arbitrate only i ssues that were the
subj ect of the voluntary negotiations. The party petitioning for
arbitration nmay not use the conpulsory arbitration provision to
obtain arbitration of issues that were not the subject of
negotiations. This interpretation conports with the views of the

8



other <courts that have reviewed this provision in simlar
contexts.® It also conports with the structure of the Act and our
recognition of the flexibility accorded state PUCs by the Act.?!®

In reaching this conclusion, we do not elinmnate the limts §
251 places on an I LEC s duty to negotiate nor do we create any new
obligations under the Telecom Act. An ILEC is clearly free to
refuse to negotiate any issues other than those it has a duty to
negoti ate under the Act when a CLEC requests negotiation pursuant
to 88 251 and 252. Indeed, in this case SWBT refused to negoti ate
t he conpensat ed access i ssues -- such that these i ssues potentially
becone subject to the appropriate state renedies.

Wiile the PUC erred in its interpretation of the conpul sory
arbitration provision, its ultimate refusal to arbitrate the
conpensated access issue was correct, because conpensated access
was not a nutually agreed upon subject of voluntary negotiation
bet ween SWBT and Coserv. As we find this a sufficient basis for

the PUC s denial of jurisdiction, we do not reach the alternative

15 See US West Conmunications, Inc. v. Mnnesota Public
Uilities Conm ssion, 55 F. Supp. 2d 968 (D. M nn. 1999) (hol ding
that “open issues” are limted to those that were the subject of
vol untary negotiations). See also MI Tel ecommunications Corp. v.
Bel | Sout h Tel ecomuni cations, Inc., 298 F.3d 1269 (11" Cir. 2002)
(rejecting a district court’s conclusion that the conpul sory
arbitration provision was so broad as to include any issue raised
by the petitioning party).

16 See Southwestern Bell Telephone Co. v. Willer Creek
Comuni cations, 221 F.3d 812, 816 (5'" Gir. 2000) (courts review a
state PUC s Tel ecom Act interpretations de novo, but resol ution of
all other issues under the arbitrary and capricious standard); 47
US C 88 251(d)(3), 251(e)(3), and 261(c).

9



grounds offered by the PUC or other issues raised by the parties in
this case.

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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