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J. Vallery Electric, Inc. and Vallery Electric, Inc. petition
for review of the decision and order of the National Labor
Rel ati ons Board (“Board”). The Board found that the conpanies are
alter egos and/or constitute a single enployer and that they
vi ol ated section 8(a)(1l), (5) of the National Labor Rel ations Act
(“NLRA”), 29 U.S.C. § 158(a)(1), (5), by wthdraw ng recognition of
their enployees’ <collective bargaining representative and by

failing to abide by the ternms of the collective bargaining



agreenent. The Board cross-petitions for enforcenent of its order.
We DENY the enployers’ petitions and GRANT enforcenent of the
Board’'s order.

| .

Jimmy Vallery (“Vallery”) fornmed Vallery Electric in 1975 as
a sole proprietorship offering residential and commercia
el ectrical contracting services in Munroe, Louisiana. |In 1993, he
i ncor porated his business as Vallery Electric, Inc. (“VE'). He and
his wi fe, Bobbie, each owned 50 of VE's 100 shares. Vallery served
as VE s president; his father, A J. Vallery, was its vice
presi dent; and Bobbie Vallery its secretary/treasurer. Together,
the three constituted VE s board of directors.

On Septenber 1, 1992, VE signed a |l etter of assent authorizing
the Quachita Valley chapter of the National Electrical Contractors
Association (“NECA’), a trade association, to serve as VE's
representative for current and future collective bargaining
agreenents (“CBA’) with the International Brotherhood of El ectri cal
Wor kers Local 446, AFL-CIO (“IBEW). In granting this authority to
NECA, VE “agree[d] to conply with, and be bound by, all of the
ternms and conditions contained” in the CBAs negotiated with the
| BEW VE al so

agree[d] that if amajority of its enpl oyees authori ze[ d]

the [IBEW to represent themin collective bargaining,

[ VE woul d] recogni ze the [I BEW as the NLRA Section 9(a)

col |l ective bargai ning agent for all enpl oyees perform ng
el ectrical construction work within the jurisdiction of



[the IBEW on all present and future jobsites.!

After VE signed the |l etter of assent, the | BEWbegan referring
its menbers to VE for commercial jobs. VE paid these workers
according to the union scale. Wth the know edge of the IBEWSs
busi ness manger, Lonnie Shows, however, VE used nonunion | abor
conpensat ed at nonuni on wages for its residential projects. Shows
|ater testified that the long-standing practice anong | ocal
electrical contractors was to wutilize wunion labor only for
commerci al jobs.

In July 1995, John Hopkins replaced Shows as the |BEWSs
busi ness nmanager. By letter dated October 4, 1995, Hopkins
informed | ocal contractors, including VE, that the |IBEW and NECA
had negoti ated a new CBA covering the period of Septenber 1, 1995,
t hrough August 31, 1997. Hopkins’ letter disavowed any side
agreenents nmade by Shows:

Any verbal or witten agreenents nmde by the prior

adm nistration with [ NECA] or any individual contractors

W Il not be honored by this adm nistration. Only signed

agreenents by this admnistration will be honored.

Twi ce in 1996 Hopkins nmet with Vallery to conplain about VE s use

of nonunion |abor for residential |obs. On June 18, 1996, VE

entered into a voluntary recognition agreenent with the |BEW

! Section 9(a) of the NLRA provides that “Representatives
desi gnat ed or selected for the purposes of collective bargai ni ng by
the majority of the enployees in a unit appropriate for such
purposes, shall be the exclusive representatives of all the
enpl oyees in such unit for the purposes of collective bargaining in
respect to rates of pay, wages, hours of enploynent or other
conditions of enploynent.” 29 U S.C 8§ 159(a).
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pursuant to 8 9(a) of the NLRA, through which it recogni zed that
the | BEWrepresented a majority of its enployees “in the bargaining
unit described in the current collective bargai ning agreenent” and
that the IBEWwas “the exclusive collective bargaining agent for
all enployees within . . . the bargaining unit.”

In January 1997, Hopkins conplained to NECA that VE was
working a commercial job using nonunion enployees. Hopki ns’
conplaint pronpted a neeting between Hopkins, Vallery, and the
president of NECA at which Vallery agreed to nake appropriate
paynments to the I BEWs apprenticeship fund to resolve the matter.
Followng the neeting Vallery told the NECA president that he
intended “to separate” from VE because of the high cost of union
| abor. He further said that he had already discussed the matter
wth a lawer and was in the process of devel oping his strategy.

In February 1997, VE transferredtitle to a warehouse it owned
to Jimmy and Bobbie Vallery w thout conpensation. On March 21,
1997, the Vallerys incorporated a new electrical contracting
busi ness, J. Vallery Electric, Inc. (JVE), of which they owned all
the stock. Jimmy Vallery served as JVE' s president; Bobbie Vallery
was secretary/treasurer; and Todd Vallery, their son, its vice
president. Together, the three forned JVE s board of directors.
On the sane day that JVE was incorporated, Vallery resigned as
president of VE, and he and his wife transferred their VE stock to
A . J. Vallery wthout conpensation.

JVE began doi ng business in May 1997. It operated out of the
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sane facility that VE had used since 1993. It took title to three
of VE's five trucks, as well as other pieces of VE s equipnent,
W t hout conpensation. It enployed five of VE s seven enpl oyees.
And it took over VE s residential work, as well as at |east one of
VE's comercial jobs. O JVE s first 68 jobs, 55 were residenti al
and 13 were commercial. JVE s yell ow pages advertisenent, which
closely resenbled VE's, announced that JVE perforned both
commercial and residential work and had been in business since
1965.

VE noved to a new | ocation, where it was run by A J. Vallery.
It perfornmed only commercial work. After several nonths, it ceased
active operations. By January 1998 VE' s two renaini ng enpl oyees
sought work through the union hall. At the tinme of the hearing, VE
had no jobs and did not enploy any electricians.

By letter dated June 9, 1997, Hopkins conplained to Vallery
that “[VE was] operating a . . . non-union conpany, known as J.
Vallery Electric.” He demanded that Vallery “supply [the |BEW
with information concerning VE s relationship with the nonunion
conpany.”

On Novenber 18, 1997, the |IBEW and NECA reached a new CBA
covering the period between Septenber 1, 1997, and August 31, 1999.
JVE did not apply the new CBA to any of its enpl oyees.

On Decenber 8, 1997, the IBEW charged that VE and JVE were
al ter egos and/or a single enployer and that the conpany committed
unfair | abor practices, inviolation of 8 8(a)(1), (5) of the NLRA,
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by failing and refusing to bargain with the exclusive collective
bar gai ni ng representative of its enployees.? By letter to the | BEW
dated April 9, 1999, Vallery denied that JVE was the alter ego of
VE or that the |IBEW represented JVE s enpl oyees. On April 21
1999, the IBEW filed a second charge, stating that the conpany
commtted unfair |abor practices by failing to apply the terns and
conditions of the CBA to its enployees and by wthdraw ng
recognition of the IBEWas the excl usive bargaining representative
of its enpl oyees.

The charges were consolidated and a hearing was held. An
admnistrative |law judge (“ALJ”) issued a decision and recommended
order, finding the violations as alleged. On review, the Board
adopted the ALJ' s findings and recomended order wth mnor
techni cal nodifications.

The Board’s order requires JVE/VE to cease and desist fromthe
unfair |abor practices found. It requires JVE/VE to apply the

ternms and conditions of the 1997-1999 CBA and to recogni ze the | BEW

21t is an unfair labor practice under 8§ 8(a)(1) of the NLRA
for an enployer “to interfere with, restrain, or coerce enpl oyees
in the exercise of the rights guaranteed in section 157 of this
title,” nanely to organi ze, join, and bargain through unions. 29
U S C 8§ 158(a)(1); see also id. § 157 (“Enpl oyees shall have the
right to self-organization, to form join, or assist |abor
organi zations, to bargain collectively through representatives of
their own choosing, and to engage in other concerted activities for
the purpose of collective bargaining or other nutual aid or
protection L), It is an unfair |abor practice under
8§ 8(a)(5) for an enployer “to refuse to bargain collectively with
the representatives of his enpl oyees, subject to the provisions of
section 159(a) of this title.” 1d. 8 158(a)(5).
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as the exclusive collective-bargaining representative of the unit
consisting of “[a]ll enployees performng electrical work.” It
further requires JVE/VE to nmake its enpl oyees whol e for any | oss of
earni ngs and other benefits suffered as a result of unfair |abor
practices; to bargain with the |IBEW upon request, and to enbody
the ternms of any understanding that is reached in a witten
agreenent; and to post a renedial notice.
.

W will uphold a decision of the Board “if it is reasonable
and supported by substantial evidence on the record considered as
a whole.”® Substantial evidence is “such relevant evidence as a
reasonable mnd would accept to support a conclusion.”?
“Recogni zing the Board's expertise in |labor law, we wll defer to
pl ausi bl e inferences it draws fromthe evidence, even if we m ght
reach a contrary result were we deciding the case de novo.”®> CQur
deference extends to our review of both the Board s findings of
fact and its application of the law.® It does not, however, extend

to the Board s |legal conclusions, including its interpretation of

3 Valmont Indus., Inc. v. NLRB, 244 F.3d 454, 463 (5th Cr.
2001) .

4 Universal Canmera Corp. v. NLRB, 340 U.S. 474, 477 (1951),
quoted in NLRB v. Thernon Heat Tracing Serv., Inc., 143 F.3d 181,
185 (5th Cir. 1998).

5> Thernon Heat Tracing, 143 F.3d at 185, gquoted in Val nont
| ndus., 244 F.3d at 463.

6 29 U S C 8§ 160(e); Southport Petroleum Co. v. NLRB, 315
U S. 100, 106 (1942).




a collective bargaining agreenment, which we review de novo.’
Still, we are “mndful of the Board s considerable expertise in
interpreting collective bargai ning agreenents.”®
L1l
The Board nade three key determ nations in this case. First,
it found that VE and JVE are alter egos and/or together constitute
a single enployer. It then concluded that the appropriate
bargaining wunit wunder the 1997-1999 CBA was “All enployees
performng electrical work.” Based on these determ nations, it
found that JVE/VE had conmmtted wunfair |abor practices, in
violation of 8 8(a)(1), (5 of the NLRA, by failing to apply the
ternms and conditions of the CBAto its enpl oyees begi nning on March
21, 1997, the day on which JVE was i ncorporated, and by w t hdraw ng
recognition of the IBEWon April 9, 1999, the date of Vallery's
letter denying that the IBEWrepresented JVE s enpl oyees.
A
An enpl oyer cannot evade its obligations to its enployees
under a CBA “by setting up what appears to be a new conpany, but is
inreality a ‘disguised continuance’ of the old one.”® “Although

a bona fide successor is not in general bound by a prior collective

” See Valnont Indus., 244 F.3d at 463; Jones Dairy Farm v.
NLRB, 909 F.2d 1021, 1028 (7th Cr. 1990).

8 Jones Dairy, 909 F.2d at 1028.

° Carpenters Local Union No. 1846, United Bhd. of Carpenters
& Joiners of Am, AFL-CIOvVv. Pratt-Farnsworth, Inc., 690 F.2d 489,
507 (5th CGr. 1983) (quoting Sout hport Petroleum 315 U S. at 106).
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bar gai ni ng agreenent, an alter ego will be so bound.”!® Hence, when
a successor corporationis nerely the alter ego of its predecessor,
“the courts have had little difficulty holding that the successor
isinreality the sane enployer and is subject to all the | egal and
contractual obligations of the predecessor.”

Whet her two conpanies are alter egos is a question of fact
answered through two inquiries.'? First, the Board nust determ ne
“whether the two enterprises have substantially identica
managenent, business purpose, operation, equipnent, custoners,
supervi sion, and ownership.”?® Second, it nust gauge whet her there
was an unlawful notive behind the creation of the new business
entity, determ ning whet her there was a “di sgui sed conti nuance” or
“attenpt to avoid the obligations of [an existing] collective
bar gai ni ng agreenent t hrough a shamtransacti on or techni cal change
in operations.”

We find that there is substantial evidence show ng that JVE

and VE are identical. First and forenost, Jinmy and Bobbie Vallery

10 1d. (citing NLRB v. Tricor Prods., Inc., 636 F.2d 266, 269-
70 (10th Gir. 1980)).

11 Howard Johnson v. Detroit Local Joint Executive Bd., 417
U S 249, 259 n.5 (1974) (citing Southport Petroleum 315 U S. at
106) .

12 See Sout hport Petroleum 315 U. S. at 106.

13 Carpenters Local, 690 F.2d at 507.

1“4 d.



owned both the predecessor and successor corporations.® Their
transfer of VE to AJ. Vallery, Jimy's father, wthout
conpensation is also indicative of combn ownership.!® There is
substantial proof of that JVE and VE had substantially identical
busi ness purposes and operations. Both conpanies offered
residential and comercial electrical services. Al t hough JVE
focused its business on residential projects, it advertised its
conmercial services and 13 of its first 68 jobs were comercial .Y’

Moreover, JVE took all VE s pending and current residential |obs,

15 Because the alter ego doctrine contenplates the existence
of a predecessor corporation and a successor corporation, a single
person need not own, rmanage, or supervi se both corporations at the
sane tinme. The doctrine would be rendered useless if an enpl oyer
could avoid liability by sinply washing his hands of one conpany
and starting a new one. See Carpenters Local, 690 F.2d at 507-08;
see also NLRB v. Omitest Inspection Servs., Inc., 937 F.2d 112,
113 (3d Gr. 1991) (“Wien an enployer attenpts to avoid its | abor
obligations by pretending to cease operations and then resum ng t he
sane operations through another enployer, the other enployer is
held to be the “alter ego’ of the old enployer, and is ‘subject to
all the legal and contractual obligations of the predecessor.’”
(citations omtted)).

16 See NLRB v. Dane County Dairy, 795 F.2d 1313, 1322 (7th Cir.
1986) (“Fam i al control constitutes comon ownership and
control.”); Goodman Piping Products, Inc. v. NLRB, 741 F.2d 10, 11-
12 (2d Cr. 1984) (finding comopn ownership when the predecessor
was corporation wholly owned by the husband and the successor
corporation by the wife); J.M Tanaka Constr., Inc. v. NLRB, 675
F.2d 1029, 1035 (9th Gr. 1982) (finding that ownership of
busi nesses by nenbers of the sane famly was one indication of
al ter ego status).

17 See Advance Elec., Inc. v. IBEWLocal No. 124, Int’'|l Bhd of
Elec. Wirkers, AFL-CI O 268 NLRB 1001, 1002 (1984) (holding that an
enpl oyer that perforned only residential work and an enpl oyer that
performed both residential and commercial work had “substantially
i dentical” business purposes and nodes of operation).
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as well as at |least one commercial one. Val | ery successively
managed VE and JVE and successively supervised the enpl oyees of
each. As for equipnent, facilities, and enpl oyees, JVE took over
the building VE had used; took possession of three of VE s five
trucks; and becane the enpl oyer of five of VE s seven enpl oyees. 18
JVE even took over the design of VE s advertisenent in the |ocal
t el ephone book. In short, there is substantial evidence that JVE
held itself out as a continuation of VE

We also find that there is substantial evidence of an unl awf ul
motive in the creation of JVE. VE s transfer of personal and rea
property, as well as stock, to Vallery or JVE wthout any
consi deration shows that there was not even a pretense of an arm s
I ength relationship between JVE, VE, and the principals of each
during the formation of JVE. *®* W flatly reject the argunent that
JVE was innocently incorporated as a part of AJ. Vallery' s estate
pl anni ng. Because A.J. Vallery had no ownership interest in VE
prior to March 21, 1997, this argunent |acks any factual support
what soever. On the contrary, the record clearly shows that Vallery
openly expressed his concerns about VE s obligations to the | BEW

and admtted his intention to start a new corporation specifically

18 See Carpenters Local, 690 F.3d at 508 (“[A]n alter ego case
frequently contains specific findings onthe substantial continuity
of the work force fromthe union to the nonuni on enpl oyer.”).

19 See Central States, S.E. & S.W Areas Pension Fund v. Sl oan,
902 F.2d 593, 597 (7th Gr. 1990) (holding that the transfer of
ownership of four trucks “wthout a dollar changing hands” is
considered a shamtransfer of assets).
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to avoi d payi ng uni on wages. %°

Applying our highly deferential standard of review, we
conclude that the Board s adoption of the ALJ' s factual finding
that JVE was the alter ego of VE is supported by substantial
evi dence. %

B

The Board adopted the ALJ's conclusion that the appropriate
bargaining unit for the period covered by the 1997-1999 CBA was
“Ia]l'l enpl oyees perform ng electrical work.”22 JVE/ VE argues t hat
the IBEWand the | ocal contractors represented by NECA previously
agreed to narrow, and thus to nodify, the scope of the bargaining

unit to “all . . . enployees performng commercial electrica

wor k. ”

We find no evidence of any intent to nodify the bargaining

20 Contrary to VE's and JVE s insistence, neither Vallery's
past support of unions nor his intent to nmake noney in form ng JVE
is relevant to the question of whether JVE was created with an
unl awful notive. See Goodnman Piping, 741 F.2d at 12 (expl aining
that while “anti-union aninmus nmay be ‘germane,’” it 1is not
necessary “for inposing alter ego status” (citing Tricor, 636 F.2d
at 270)); Tricor, 636 F.2d at 269 (holding that the establishnent
of a successor conpany for economc gain is “irrelevant” in
determ ni ng whet her the purpose of creating that conpany was al so
to avoid | abor | aw obligations).

21 Because we uphold the Board' s alter-ego finding, we need not
consider its alternative finding that JVE and VE are a single
enpl oyer within the neaning of the NLRA

2 The conclusion of law reads: “The appropriate unit as
descri bed i n paragraph 8 of the col |l ective-bargai ni ng agreenent for
the period from Septenber 1, 1997, to August 31, 1999, as set out
inarticle Il, section 3 is as follows: ‘Al enployees performng
el ectrical work.’”
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unit description. Indeed, all evidence is to the contrary. The
nmodi fi cati on JVE/ VE says happened was neither nenorialized during
t he pendency of any CBA nor witten into any new CBA. It certainly
was not expressly made part of the 1997-1999 CBA at issue. Had
there been an intent to narrow the unit description at sone point,
t he new descri pti on woul d have appeared in the first CBA after the
nmodi fi cation. I ndeed, given the inportance the |BEW and NECA
attached to witten docunentation (as denonstrated by the CBA
provi sion requiring changes be in witing), it is highly unlikely
that they intended to nodify the unit description but then failed
to nenorialize their agreenent in subsequent CBAs.

Furthernore, even if at sone earlier point the | BEWand NECA
had tacitly agreed to narrow the unit description while Shows was
the | BEW s busi ness nmanager, any such nodification |lasted only as
long as the CBA then in effect. |In this respect the evidence is
unequi vocal that, regardl ess of what had happened previously, there
was no agreenent to alter the unit description during the pendency
of any CBA negoti at ed by Hopki ns. Wen Hopki ns announced t he 1995-
1997 CBA, for exanple, he clearly announced his intention to
enforce the bargaining unit described in the CBA and expressly
di savowed contrary arrangenents made by Shows. He reiterated his
position to Vallery on nore than one occasion during 1996 in the
context of conplaints that VE was using nonuni on workers.

| ndeed, VE's own conduct reveals no intent to narrow the unit

description beyond what is included in the CBA. In June 1996, VE
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recogni zed the BEWas the representative of its enployees “in the
bargaining unit described in the current collective bargaining
agreenent.” It made no attenpt to qualify its recognition to
account for the supposed nodification. And in January 1997, VE
made a contribution to the |BEW apprenticeship fund to settle a
conpl ai nt about VE s use of nonuni on wor kers, effectively concedi ng
the scope of the unit description. |In short, the evidence in no
way i ndi cates any agreenent to nodify the unit description included
in the CBAs at issue or allows a reasonable inference of such an
agr eenent .

We al so reject, for two reasons, JVE/VE s al ternative argunent
that the use of nonunion workers for residential jobs becane an
inplied term of the 1997-1999 CBA through the course of past
practice. First, as stated above, the evidence shows that the
practice did not continue once Hopkins becane the | BEWs busi ness
manager in July 1995, Hence, at the tinme the 1997-1999 CBA went
into effect in Septenber 1997, there was no on-goi ng past practice
of allowi ng contractors to use nonuni on | abor on residential jobs. 23

Second, there is no evidence that the | BEWwaived its right to

negoti ate the scope of the bargaining unit. As a matter of |aw,

2 For this reason, JVE/VE s reliance on Bonnell/Tredegar
Indus., Inc. v. NLRB, 46 F.3d 339, 344 (4th Cr. 1995), is
m spl aced. In that case the Fourth Crcuit held that the conpany’s
past practice of calculating an identified holiday benefit pursuant
to an unidentified but |ong-standing formula had becone an inplied
termof the CBA, such that the fornula could not be unilaterally
al tered during the pendency of the CBA. In the present case, there
was no on-goi ng past practice that affected the 1997-1999 CBA
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the scope of a bargaining unit is a term and condition of
enpl oynent and, thus, is a mandatory subject of bargaining absent
“clear and unmi stakabl e” waiver.? To the extent that the |BEW
under Shows’ s | eadership, tacitly agreed to divert residential work
away from union |abor, such acquiescence does not constitute a
wai ver of the IBEWs right to bargain the unit description.?

Accordingly, the unit description was neither nodified by agreenent

nor narrowed through past practice. The unit description is
exactly as stated: “all enployees performng electrical work.”
C.

The Board found that JVE/VE had commtted an unfair | abor
practice by failing to apply the terns and conditions of the CBAto
its enployees beginning on March 21, 1997. Because the wunit
description enconpassed both residential and comercial work, and
because JVE/VE did not apply the CBA to any enployee of JVE, we
find that this finding is supported by substantial evidence.

Li kewi se, the Board’ s finding that JVE/ VE conmtted an unfair
| abor practice by withdrawing recognition of the | BEWnecessarily
follows from Vallery' s letter of April 9, 1999. In that letter,

Val l ery denied that the | BEWrepresented JVE s enpl oyees. Because

24 See Road Sprinkler Fitters Local Union No. 669 v. NLRB, 676
F.2d 826, 831 (D.C. Gr. 1982) (quoting Fibreboard Paper Prods.
Corp. v. NLRB, 379 U. S. 203, 209 (1964)); see also Local 666, Int’|
Alliance of Theatrical Stage Enployees & Myving Pictures Mach.
perators of the United States & Canada v. NLRB, 904 F.2d 47, 48
(D.C. GCr. 1990) (citing 29 U.S.C. § 158(a)(5), (d)).

% Road Sprinkler Fitters, 676 F.2d at 833.
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JVE and VE are alter egos, Vallery’'s letter constitutes substanti al
evi dence that JVE/VE wi thdrew recognition of the IBEWon April 9,
1999.
| V.
For the foregoing reasons, we DENY the petitions for review,

and GRANT enforcenent of the Board' s order.

PETI TI ONS FOR REVI EW DENI ED; ENFORCEMENT GRANTED.
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