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Cynthia Daniels appeals the award of attorneys’ fees by the
bankruptcy judge for her representation of a bankrupt’s estate.
Though we have previously addressed the issue in this case, it
appears that, although the bankruptcy judge approved a one-third
contingency fee for Daniels’ agreeing to pursue a disputed claim
for the bankrupt’s estate, and she was 100%successful in obtaining
and col l ecting the judgnent, the bankruptcy judge reduced her fee.
The bankruptcy court relied on an exception to Section 328, which

permts a bankruptcy court to deviate from a previously-approved



conpensation plan if the “terns and conditions prove to have been
inprovident in light of developnents not capable of being
anticipated at the tinme of the fixing of such ternms and
conditions.” 11 U S.C. § 328(a). The district court affirned the
bankruptcy court and Daniels appealed to this court. W reversed
and remanded, finding the bankruptcy court applied the wong
standard to det erm ne whet her circunstances sati sfied the exception

to Section 328. See In re Barron, 225 F.3d 583 (5th Cr. 2000).

On remand, the bankruptcy court clarified its earlier opinion
indicated that it had originally applied the correct |[egal

standard, and reaffirmed its previous award. See In re Barron, No.

95-10538, slip op. at 3 (Bankr. N.D. Mss. May 22, 2001). Daniels

appealed to the district court, which affirnmed. See In re Barron,

No. 1:99CV21-S (N.D. Mss., Jan. 2, 2002). Daniels again appeals

to this court and, because we find that the bankruptcy court has

abused its discretion, we reverse and remand for entry of judgnent.
I

The factual background of this case is stated succinctly in

this Court’s previous opinion in this case, Inre Barron, 225 F. 3d

583, 584-585 (5th Gr. 2000). In pertinent part, Attorney Cynthia
Dani el s sought approval of a fee arrangenent from the bankruptcy
court to pursue an action on behal f of the bankruptcy estate, which
arose froma divorce and renmarri age of the debtor and her husband.

Dani el s’ application stated she was willing to work on a one-third



(1/3) contingency basis of the anobunt recovered in the filing of
any preferential and/or fraudulent conplaints, if warranted.
Various parties objected to her appointnent, arguing that such
representation and the fee arrangenent were premature because of
the potential ease of collection of the debt owed to Ms. Barron's
estate by M. Barron. The bankruptcy court found that there was a
high likelihood of litigation in the matter and, over objections,
approved of the arrangenent with recovery of Daniels’ contingency
predicated on “an actual suit being filed against M. Barron

followng the filing of a demand letter.” 1n re Barron, 225 F.3d

at 584. Daniels agreed to take no fee if a demand letter proved
effective in collecting the obligation.

After the arrangenent was approved, Daniels sent the
contenpl ated demand | etter to M. Barron, and received no response.
At this point, Daniels filed a conplaint against M. Barron. After
unsuccessful attenpts by M. Barron to settle for less than the
anount owed, Daniels noved for sunmary judgnment after conducting
t hree depositions. After a hearing, the court granted judgnent
agai nst M. Barron for the full bal ance of $160, 000 i n August 1997.

In re Barron, 225 F. 3d at 584-85. M. Barron i medi ately tendered

full paynent to the court.
Daniels then filed an application seeking $53, 333. 33, one-
third of the recovered judgnent, in attorneys’ fees. The Barrons

objected to the application, as did a creditor who objected to her



paynment in priority to his claim After a hearing, the bankruptcy
court acknow edged it had approved Daniels’ enploynent and
conti ngency arrangenent, but then noted the sizeable loss to Ms.
Barron if Daniels was awarded her requested conpensati on. The
court noted that the | egal issue in the underlying di spute had been
straightforward and thus resolution was “relatively” easy.
Under st andably, the court stated that it would try to do what was
fair to all sides, and eventually awarded Dani el s conpensati on of
$24,341.25 with an additional expense allowance of $2,500.00.
Dani el s appealed to the district court which affirnmed the award.
On appeal, after careful consideration, this court reversed,
finding that the bankruptcy court had abused its discretion,
msinterpreting the applicable exception to 11 U S . C. 8§ 328 by
failing to find that the circunstances relied on were incapabl e of
being anticipated at the tine the plan was approved.

On remand, the judge essentially reiterated his earlier
hol ding, witing: “Wth all due respect, [the standard nandat ed by
the Fifth Grcuit] is the standard that was applied by this court

when rendering its decision.” In re Barron, No. 95-10538, slip op.

at 3 (Bankr. N.D. Mss., My 22, 2001). The court added the
addi tional observation that Daniels had had a relatively easy tine
collecting the judgnent from M. Barron and thus the reduction in
her fee award was reasonabl e. The district court affirnmed the

conpensation award, and Daniels tinely appeals to this court.



|1
This court reviews a bankruptcy court’s determ nation of

attorneys’ fees for abuse of discretion. In re Fender, 12 F.3d

480, 487 (5th Cr. 1994). This “abuse of discretion standard
i ncludes reviewto determ ne that the discretion was not gui ded by

erroneous | egal conclusions.” Inre Coastal Plains, Inc., 179 F. 3d

197, 205 (5th G r. 1999) (quoting Koon v. United States, 518 U S.

81, 100 (1996)). Consistent with this review, this court reviews

a bankruptcy court’s conclusions of |aw de novo. In re Texas

Securities, Inc., 218 F.3d 443, 445 (5th GCr. 2000). Specific

findings of fact are reviewed for clear error. Fender, 12 F. 3d at
487.

Sections 328 and 330 of the Bankruptcy Code govern attorneys’
fees in representing bankruptcy estates. Under 11 U S.C. § 330,
attorneys’ fees are reviewed for their reasonableness after
representation has concluded. In contrast, Section 328 of the
Bankruptcy Code allows an attorney seeking to represent a
bankruptcy estate to obtain prior court approval of her
conpensation plan. As this Court has noted, “able professionals
were often unwilling to work for bankruptcy estates where their
conpensati on woul d be subject to the uncertainties of what a judge
thought the work was worth after it had been done. That
uncertainty continues under the present 8 330 . . . .” In re

National Gypsum Co., 123 F.3d 861, 862 (5th Gr. 1997). Under




Section 328, an attorney or other professional may avoid that
uncertainty by obtaining court approval of her representation and
fee arrangenent prior to performng the contenplated services.
Section 328 provides that once a conpensation plan has been
approved by the bankruptcy court, “the court may al | ow conpensati on
different from the conpensation provided under such terns and
conditions after the conclusion of such enploynent, if such terns
and conditions prove to have been inprovident in Ilight of
devel opnents not capable of being anticipated at the tinme of the
fixing of such terns and conditions.” 11 U S.C. § 328(a).

The case law of this circuit, as reflected in National Gypsum

and In re Texas Securities, 218 F.3d at 445-46, has not always

clearly delineated Section 328(a)’s requirenent that the
i nterveni ng ci rcunst ances nust have been i ncapabl e of antici pati on,
not nerely unanticipated. This distinction is not insignificant.
As the court in Barron noted, previous Fifth Crcuit cases
addressed the question whet her Sections 330 or 328 applied; Barron
was the first case inthis circuit to specifically address Section
328(a) in relevant part. In that decision, this Court expressly
noted the limtations on bankruptcy courts’ ability to revise
approved fee plans. W held that the bankruptcy court applied the
incorrect legal standard by finding that the circunstances were
merely unforeseen; instead, the bankruptcy court should have

det er m ned whet her devel opnents, which nmade the approved fee pl an



i nprovident, had been incapable of anticipation at the tine the

award was approved. |1n re Barron, 225 F.3d 586.

On remand, the bankruptcy court relied on three factors to
find the previously approved conpensation i nprovident. First, that
it “did not anticipate the substantial anobunt of the subsequent
recovery;” second, that the adversary proceedi ngs becane a “slam
dunk;” and third, that the judgnent was collected fromM. Barron
wth “relative ease.” The bankruptcy court stated that it did not
actual ly antici pate these devel opnents at the tinme, but, apparently
because of the lack of clarity in our previous opinion, it failed
to explain why these developnents were incapable of being
anticipated at the tine the award was approved. W hold, as a

matter of |law, that none of these facts or devel opnents was “not
capabl e of being anticipated” wthin the nmeani ng of Section 328(a).

As its first factor, the bankruptcy court candidly admts that
it “did not anticipate the substantial anmount of the subsequent

recovery . However, the bankruptcy court does not explain
why this factor was incapable of being foreseen. On remand, the
bankruptcy judge addresses this ‘developnent’ by stating that
“[t]his court could have and perhaps should have quoted the
| anguage of Section 328(a), adding after the word ‘i nprovident’ on

page 9 of the initial opinion the follow ng, in light of
devel opnents not capable of being anticipated at the tine’

Unfortunately, it did not do so.” See In re Barron, No. 95-10538,




slip op. at 3 (Bankr. N.D. Mss. May 22, 2001).

| ndeed, the anmount of eventual recovery was reasonably
foreseeabl e; the bankruptcy court had a copy of the disputed
property settlenent agreenent, which clearly contenplated a
bar gai ned-for consideration of $210,000 for the parcels of real
estat e exchanged between the Barrons. Because $50,000 had been
paid on that debt, the balance that renmanined was $160, 000.
Mor eover, the Barrons never disputed the anmount, only the validity
of the obligation. M. Barron was not insolvent and it never
appeared that he wuld not be able to pay the judgnent.
Consequently, this ground for departing from the approved fee
arrangenent is inadequate.

Second, the bankruptcy court stated that the adversary
proceedi ngs becane a “slamdunk” to justify its conclusion that the
fee arrangenent was i nprovi dent. However, it has not been said how
t hi s devel opnent was i ncapabl e of being anticipated. |In fact, the
record indicates that this argunent could have been anti ci pated.
Creditors argued to the bankruptcy judge before the plan’s adoption

that Daniels’ services were not needed, precisely because the

proceedi ngs woul d prove easy. One creditor even stated “all that
is needed is a demand letter.” Thus, the exchange denonstrates
that not only was ease of l|itigation capable of being foreseen

there is evidence that it actually was foreseeable. Although the

judge stated that “...[t]Jo ne this was not a doubtful case. The



results were fairly well predictable that there was going to be
recovery for this estate”, the bankruptcy court has offered no
reason why the all eged ease of enforcenent was incapable of being
anticipated at the tinme of the hearing before the contingency award
was approved.

Finally, the bankruptcy judge added anot her ground to support
his conclusion that the fees were inprovidently awarded: the ease

with which collection was effectuated by Daniels. “In many cases,

obtaining a judgnent is the easiest step. . . . The attorney for
the trustee was not required to i ssue garni shnent, |evy execution,
or force the sale of the remaining parcels of property.” However,
t he bankruptcy judge does not articulate how this devel opnent was
i ncapabl e of being anticipated; nor does it appear that it was in
fact incapable of being anticipated. There is no evidence that M.
Barron did not have funds with which to pay an eventual judgnment or
that he would be inclined to avoid his obligation. Although there
was no certainty that Daniels would be able to collect the
judgnent, it seens to us one could equally reasonably anticipate
that he m ght not unreasonably avoid paynent, even if there was
sone possibility that collection would not be easy. On the
evi dence before the bankruptcy court either scenari o was capabl e of
bei ng anti ci pated, and neither was i ncapabl e of being anti ci pat ed.
Thus, this ground is inadequate to denonstrate that a pre-approved

fee arrangenent was “inprovident.”
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In sum we think that the bankruptcy court departed fromthe
contingency fee arrangenent approved under 11 U S.C. § 328. There
appear to be no intervening circunstances that were incapable of

anticipation by the bankruptcy court at the tine it approved the

award. Although the court’s reasoning has sone force when vi ewed
t hrough today’s lenses, the factors relied upon to find the award
i nprovident were foreseeable. Because the bankruptcy court’s
application of Section 328(a) was legally incorrect, the court
abused its discretion. On the facts of this case the bankruptcy
court has not denonstrated circunstances that satisfy the exception
provided in Section 328(a). Accordingly, Cynthia Daniels is
entitled to the one-third contingency fee approved by the
bankruptcy court. W therefore reverse and remand to the district
court for entry of judgnent in favor of Cynthia Daniels.

REVERSED and REMANDED for entry of judgnent.
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EDITH H JONES, G rcuit Judge, concurring:

A pox on all their houses! The panel’s discussion
euphem zes what was going on here -- a useless and blatant
perversion of bankruptcy. Ms. Barron filed this Chapter 7

bankruptcy case to avoid paying a judgnment owed to her divorce
| awers after she remarried M. Barron. She then tried,
unsuccessfully, to have the case di sm ssed, but the trustee pl eaded
on behal f of “the creditors’ interest.” Four of the six creditors
are attorneys, one a private investigator, and they were al t oget her
owed | ess than $50,000. Ms. Barron was due to receive, either in
real property or in unmatured installnments, $160, 000 fromher then-
and- agai n husband as part of their divorce settlenent. For unknown
reasons, M. Barron refused to pay off his wfe s debts.

Under st andabl y, there was confusion at the outset as to
the enforceability of a divorce property settlenent for a couple
who have remarried. The inexorable bankruptcy-driven “logic” of
this situation led to the appointnent of Ms. Daniels as specia
counsel, on a contingency fee, wwth the m ssion of recovering val ue
fromM. Barron to pay off the attorney-creditors.

Wth the sane sort of bankruptcy-driven |ogic, the panel
concludes that the bankruptcy court should not have cut M.
Dani el s’ fee, even after she recovered ‘way nore than was necessary

to pay the creditors and the trustee, and herself becane the

11



beneficiary of a sizeable w ndfall. Were the events in the
adversary proceedi ng “capable of being anticipated”? Although I
concur with the opinion, | think this is a close question.”

But what definitely should have been antici pated was the
needl ess cost in tine and adm nistrative fees generated by Ms.
Barron’s bad-faith resort to bankruptcy inthe first place. See 11
US C 8§ 707(a) (court may dism ss a case “for cause”). She had
assets. He is wealthy. She or her husband coul d pay the attorneys
for their nutual m sstep into divorce court. This case is a prine

exanpl e of how bankruptcy is m sused.

Atranscript froman early hearing in the case suggests consi derabl e
uncertainty surrounding the legal status of the divorce property settlenent in
this unusual situation. Further, as the bankruptcy court pointed out in his
opi ni on on remand, nerely enforcing the property settlenent woul d have required
consi derabl e addi tional work by Ms. Daniels, since she woul d have had to sell or
file further proceedings to obtain the real property in question, or she would
have had to await the paynent of installnents due under the agreenent. The
bankruptcy court was legitinmately surprised when M. Barron finally paid off the
court’s judgnment against himw th a check.
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