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VANCE, District Judge:

Appel I ant Juan Garci a- Mel endez seeks judicial review of the
Board of Immgration Appeals’ order affirmng the Inmgration
Judge’ s deci sion denying Garcia' s application for cancell ation of
renmoval. Further, Garcia challenges the BIA's use, in his case,
of a single-nenber appeal panel and summary affirnmance procedure.

We deny appellant’s petition.

" District Judge of the Eastern District of Louisiana,
sitting by designation.



| . FACTUAL AND PROCEDURAL BACKGROUND

Garcia-Melendez is a native and citizen of Mexico who, by
his own adm ssion, was present in the United States w t hout
havi ng been admtted or paroled by an immgration officer. On
August 26, 1999, the Immgration and Naturalization Service began
renmoval proceedi ngs against Garcia under section 212(a)(6)(A) (i)
of the Immgration and Nationality Act, 8 U S.C. 8§

1182(a)(6) (A)(i). Garcia applied for cancellation of renoval
under section 240A(b) of the INA, 8 U S.C. 8§ 1229b(b).

Under section 240A(b), an Inm gration Judge ("1J") may
cancel renoval if an alien: (1) has been physically present in
the United States continuously for at |east 10 years imredi ately
before the date he applied for cancellation of renoval; (2) has
been of good noral character during this period; (3) has not been
convicted of enunerated crim nal offenses; and (4) establishes
that renoval would result in exceptional and extrenely unusual
hardship to the alien’s spouse, parent, or child who is a U S
citizen or a legal permanent resident. 8 U S.C. 8§ 1229b(b)(1).

At his renoval proceeding before the IJ, Garcia put on evidence
about his presence in the United States as a |aborer from 1979
onward and about hardship to his U S.-citizen children. The IJ
rendered an oral decision in which he ordered Garcia renoved from
the United States to Mexico and denied his application for

cancel l ati on of renoval and voluntary departure. The |IJ found



that Garcia failed to sustain his burden of proof on tw of the
four requirenments for cancellation of renoval set forth in
section 240A(b) of the INA. Specifically, the IJ found that
Garcia failed to satisfy the requirenent of ten years of

conti nuous physical presence in the United States, first because
he presented insufficient evidence on the issue, and second,
because he voluntarily departed the United States for Mexico

tw ce after being apprehended by the INS, which the IJ held to
constitute breaks in his continuous physical presence as a matter
of law. In addition, the |IJ found that Garcia failed to prove
that his children would suffer exceptional and extrenely unusual
hardship if he were renoved.

Garcia appealed the 1J's decision to the BIA. The BIA
summarily affirnmed the 1J's decision w thout opinion, pursuant to
8 CF.R 8 1003.1(a)(7). Garcia tinely appeal ed, invoking our
jurisdiction to review a final order of renpval under section
242(a)(1) of the INA, 8 U.S.C. § 1252(a)(1).

1. JURI SDI CTI ON
The relief that Garcia sought is cancellation of renoval

under section 240A(b) of the INA'! Under 8 CF. R 8§

Cancel | ation of renoval is a formof discretionary relief
passed as part of the Illegal Inmgration Reformand | nmm grant
Responsibility Act of 1996 ("IIRIRA"), enacted on Septenber 30,
1996. See Pub. L. No. 104-208 (Division C), 110 Stat. 3009-546.
In Il RIRA section 304, Congress elimnated I NA section 212(c)
relief as well as suspension of deportation, and replaced them
with two fornms of cancellation of renoval, one for aliens who are
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1003. 1(a)(7)(iii), the underlying decision of the IJ, not the
BIA's summary affirmance, is the proper subject of judicial
review. See Soadjede v. INS, 324 F.3d 830, 831-32 (5th Cr.
2003) (citing 64 Fed. Reg. 56,135, 56,137 (Cct. 18, 1999)): see
al so M khael v. INS, 115 F.3d 299, 302 (5th Cr. 1997) (noting
that when the BIA affirns without explanation, the court reviews
the 1J's decision). Therefore, we nust determ ne whether we have
jurisdiction to reviewthe I1J's decision to deny cancel |l ation of
renoval. We review our subject matter jurisdiction de novo. See
Lopez-Elias v. Reno, 209 F.3d 788, 791 (5th G r. 2000), cert.
denied, 531 U S. 1069 (2001).

As noted earlier, the Attorney Ceneral has discretion to
cancel the renoval of a non-permanent resident if the alien has
shown (1) a continuous physical presence of not |ess than 10
years; (2) good noral character; (3) a lack of certain crimna
convictions; and (4) exceptional and extrenely unusual hardship
to a qualifying relative. INA 8 240A(b); 8 U S.C. 8§ 1229b(b).
Judicial review of his decision is governed by section 242(a)(1)
of the INA which provides generally for "judicial review of a

final order of renpoval." 8 U S C 8§ 1252(a)(1l). Section

| egal permanent residents, and one for those who are not. The
statutory requirenents for cancellation of renoval for a non-

per manent resident such as Garcia are codified at section 240A(Db)
of the INA, 8 U S.C 8 1229b(b). Because Garcia' s renoval
proceedi ngs began after April 1, 1997, the effective date of the
IIRIRA, this case is governed by the permanent provisions of the
| NA, as anended by || R RA



242(a)(2)(B) of the INA, however, |imts judicial review of
certain discretionary decisions nmade in inmmgration proceedi ngs.
8 US.C 8 1252(a)(2)(B). This section, entitled "Denials of

discretionary relief,"” deprives the courts of jurisdiction over
certain matters:

[NNo court shall have jurisdiction to review (i) any

j udgnent regarding the granting of relief under section

1229b . . . of this title, or (ii) any other
deci sion or action of the Attorney General the authority
for which is specified under this subchapter to be in the
discretion of the Attorney General, other than the
granting of relief under section 1158(a) of this title.

8 U S.C 8§ 1252(a)(2)(B) (2001).

Because this case involves “the granting of relief under
section . . . 1229b,” the jurisdictional bar of 8§ 242(a)(2)(B) is
inplicated here. See CGonzal ez-Oropeza v. U. S. Attorney General,
321 F.3d 1331, 1322 (11th Gr. 2003). W nust determ ne the
extent of this jurisdictional bar. This Grcuit has held that
the determ nation of whether a petitioner has been continually
present for a period of not |less than ten years is a factual
determ nation, which is subject to appellate review See
Gonzal es-Torres v. INS, 213 F.3d 899, 901 (5th G r. 2000).

I11. CONTI NUOUS PRESENCE FOR TEN YEARS

We review the 1J's factual conclusions on the issue of
whet her Garcia established ten years of continuous presence for
substantial evidence. Efe v. Ashcroft, 293 F.3d 899, 903 (5th
Cir. 2002) (citing Odzemr v. INS, 46 F.3d 6, 7 (5th Gr. 2002)).

Questions of |law are reviewed de novo. 1d. This Court nust
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affirmthe 1J's decision if there is no error of law and if
reasonabl e, substantial, probative evidence on the record,

consi dered as a whole, supports his factual findings. Min v.
Ashcroft, 335 F.3d 415, 418 (5th Cr. 2003) (citing Howard v.
INS, 930 F.2d 432, 434 (5th Cr. 1991)). This Court wll not
reverse the decision of the IJ unless the petitioner "provides
evi dence 'so conpelling that no reasonable fact-finder could
conclude against it.'" |Id. (citing Carbajal-Gonzalez v. INS, 78
F.3d 194, 197 (5th Cr. 1996)).

We find that substantial and probative evidence, considered
as a whole, supports the IJ's factual finding that Garcia did not
establish ten years of continuous presence in the United States
bet ween 1989 and 1999. Garcia established that he noved with his
w fe and two Mexican-born children into an apartnent in San
Benito, Texas in 1993 where he has since lived. The evidence
that Garcia submtted to prove continuous physical presence in
the United States from 1989 until 1993, however, left gaps in
proof, or it was inconsistent. Garcia relied on an affidavit
fromAl berto Garza, stating that he nmet Garcia in 1980 because
Garcia was harvesting crops "in our vicinity at that tinme," but,
as the 1J noted, there was no evidence that Garza knew t hat
Garcia was present in the United States continuously for any
period of years, let alone after 1989. Garcia also presented an

unsworn letter fromAurelio Davila, which indicated only that



Garcia rented a house in Texas in 1982. Reverend Juan Perez
stated that he net Garcia in 1988 and that Garcia has resided in
the United States since then, only to be contradicted by Garcia
hi nsel f who said that he net the reverend for the first tine in
1992. Garcia's wife, whomhe married in 1983, lived in Mxico
until 1992, and the Garcias had two children who lived in Mxico
until 1992. Further, Garcia presented no docunents to show that
he had been in the United States before 1990. Nor did he present
a convincing explanation as to why he was unable to obtain any
definitive supporting docunentation fromhis fornmer enpl oyers.
Besi des these shortcomings in Garcia's proof, the IJ heard
Garcia's testinony about his presence in the United States and
found that it was not credible. The IJ found his testinony
particul arly suspect since Garcia admtted that his wfe and
children remained in Mexico until 1992 and that he saw themthere
regul arly.

Based on these facts, we hold that there was substanti al
evidence for the |IJ to find that Garcia failed to prove
conti nuous physical presence for ten years before the I NS brought
renmoval proceedings against him A court of appeals gives "great
deference to an inmgration judge's deci sions concerning an
alien's credibility." Efe v. Ashcroft, 293 F.3d 899, 903 (5th
Cr. 2002) (citing Chun v. INS, 40 F.3d 76, 78 (5th Cr. 1994)).

W will not substitute our judgnent "for that of the BIA or |J



Wth respect to the credibility of the witnesses or ultimate
factual findings based on credibility determnations.” Chun, 40
F.3d at 78. W have enphatically ruled that "[we w il not
revi ew decisions turning purely on the inmgration judge's
assessnent of the alien petitioner's credibility.” 1d. (citing
Mantell v. INS, 798 F.2d 124, 127 (5th Cr. 1986)). Qur hol ding
that the 1J had substantial evidence to conclude that Garcia
failed to neet one of the four threshold eligibility factors
under 8 240A(b) is a sufficient basis alone for us to affirmhis
denial of relief. For this reason, we need not address the other
grounds upon which Garcia challenges the |J's decision.
V. THE DECI SION OF THE BI A

Garcia also challenges the BIA's use of its streanlining
procedure, in which a single nenber reviewed the IJ's decision
and affirnmed it without opinion. See 8 CF.R 8§ 1003.1(a)(7).
Under 8§ 1003.1(a)(7)(ii), a single nenber of the BIA may affirm
the 1J' s decision without opinion if

the result reached in the decision under review was

correct;

any errors in the decision under review were harm ess or

nonmaterial ; and

(A) the issue on appeal is squarely controlled by

exi sting Board or federal precedent and does not invol ve

the application of precedent to a novel factual

situation; or (B) the factual and | egal questions raised

on appeal are so insubstantial that three-Menber review

IS not warranted.

8 C.F.R § 1003.1(a)(7)(ii).

Garcia argues that we nust review the BIA s use of the



stream i ned revi ew process because his case does not neet any of
the regulatory criteria governing this type of review. W reject
this argunent. Garcia does not raise a constitutional challenge
to the BIA procedure.? In any event, we have already held that
the streamining process is constitutional. See Soadjede v.
Ashcroft, 324 F.3d 830 (5th Gr. 2003) (holding that BIA
stream i ni ng procedure does not deprive courts of judicial review
and does not violate alien’s due process rights). Further, when
the BI A uses the streamining process, the underlying decision of
the IJ is the decision that this Court reviews. See id. at 831-
32. W have reviewed the |J's decision on a dispositive issue
and have found no error in his ruling that Garcia failed to
establish ten years of continuous presence. Petitioner is

entitled to no further judicial review

2Ami cus curiae American |nmmigration Law Foundation ("AlILF")
argues that the BIA streanlining procedure violates principles of
constitutional and adm nistrative |aw. Appellant does not raise
these issues hinself, but only focuses on the propriety of
applying the streamining procedure in his case. It is well-
settled in this circuit that "an am cus curi ae generally cannot
expand the scope of an appeal to inplicate issues that have not
been presented by the parties to the appeal." Resident Counci
of Allen Parkway Village v. U S. Dep't of Housing & U ban Dev.,
980 F.2d 1043, 1049 (5th Cr. 1993) (citing Christopher M v.
Corpus Christi Indep. Sch. Dist., 933 F.2d 1285, 1292 (5th Gr.
1991)); see also Knetsch v. United States, 364 U. S. 361, 370
(1960). Under this principle, we have held that a constitutional
i ssue raised only by amci need not be considered. See United
States v. Singleton, 16 F.3d 1419, 1429 n.48 (5th Cr. 1994).
Thus, we decline to consider the argunents raised by AILF. In
any event, AILF s argunents are foreclosed by our recent decision
i n Soadj ede v. Ashcroft, 324 F.3d 830 (5th GCr. 2003).
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V. CONCLUSI ON
Appel I ant Juan Garci a- Mel endez’ s petition for judicial
review of the BIA's order affirmng the IJ's decision to deny

Garcia' s application for cancellation of renoval is DEN ED
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