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Wener, Crcuit Judge:

Petitioners Otco Contractors, Inc. (“Otco”) and Louisiana
Wor kers’ Conpensation Corporation (collectively, “Petitioners”)
seek our review of the Benefits Review Board s (“BRB’) order
affirmng the admnistrative law judge’'s (“ALJ”) determ nation,
followng an initial reversal and remand by the BRB, that
Respondent Lynette Charpentier is entitled to benefits under the
Longshore and Harbor W rkers’ Conpensation Act (“LHACA"). W
concl ude that the BRB used an i nproper evidentiary standard inits

review of the ALJ's initial determnation, and that the ALJ had



reached the correct result in his initial holding, viz., that
Petitioners had successfully rebutted Charpentier’s presuned prina
facie entitlenent to benefits under the LHANCA. W therefore grant
the petition for review, vacate the BRB' s decisions, and renand
with instructions.
| .  FACTS AND PROCEEDI NGS

The origin of this case was the death of Zeby Charpentier
(“Decedent”), a painter who died shortly after reporting to work
one norning. H's death was the cul m nation of a heart attack that
had manifested synptons the prior evening, when the Decedent
conplained to his wfe about “heartburn.” Presumably unaware of
the seriousness of his nedical condition, Decedent sought no
medi cal attention that night or the next norning; he nerely
pur chased sone over-the-counter palliative nedication that norning
on his way to his painting job wwth Otco. Wthin approximtely 15
mnutes after starting work, Decedent’s ongoing heart attack
escalated to a full-blown cardiac arrest. Efforts by nedical
personnel failed to revive him

As Decedent’s w dow, Lynette Charpentier filed a claim for
general death benefits and coverage of funeral expenses under the
LHWCA. 2 In April 2000, the ALJ denied her claim finding first

that she had failed to establish a prinma faci e case that Decedent’s

injury was work-rel ated; then proceeding on the assunption of a

132 U.S.C 8§ 909.



prima facie case but concluding that Petitioners had rebutted the

presunpti on of coverage and of work-related i njury or aggravati on.
Specifically, the ALJ noted that “there is no evidence of any
strenuous activity or stressful situation associated wth
[ Decedent’s] enploynent which could have caused, aggravated or
accelerated his condition.”

In reaching his decision, the ALJ relied on the testinony of
three physicians that Decedent’s heart attack and his resulting
death were not work-rel ated. Dr. Joseph Tam me reported this
concl usi on unequi vocal ly and unconditionally. Dr. Walter Daniels
initially believed that Decedent’s death “nmay have been work
related,” but ultimately agreed with Dr. Tam m e’'s concl usions
after reading his report. Finally, Dr. Cdenent Eiswirth, a
cardi ol ogi st, testified, according to the ALJ, that Decedent “would
have died no matter where he was or what he was doi ng because the
only action that woul d have affected t he out cone woul d have been if
[ Decedent] had gone to the hospital.” Dr. Eiswirth also stated
that “the only connection between [Decedent’s] death and his
enpl oynent was the fact that [ Decedent] was at work when the heart
attack process concluded.” Al three doctors confirnmed that the
medi cal records indicate that the heart attack began the previous
eveni ng, while Decedent was at honme, and progressed continually
until his fatal cardiac arrest the next norning.

After t he ALJ deni ed Charpentier’s petition for

reconsi deration, she appealed to the BRB. In an unpublished



opi nion, dated May 9, 2001, the BRB vacated the ALJ' s deci sion and
remanded for further proceedings. The BRB first noted that, under

the LHWCA, Charpentier had established her prinma facie case when

she showed that Decedent died at his place of enploynent, which
creates a presunption in favor of coverage under the LHWCA (the “8§
20(a) presunption”).? The BRB ruled that if the Petitioners could
not affirmatively rebut the 8§ 20(a) presunption, Charpentier would
be entitled to benefits under the LHWCA

The BRB then assessed whether Petitioners had successfully
rebutted Charpentier’s 8 20(a) presunption. The three physicians
who testified on behalf of Petitioners, the BRB noted, “could not
rule out” that Decedent’s enploynent contributed to the fatal
result of his heart attack. The BRB further explained that “none
of these physicians unequi vocally state [sic] that decedent’s work
activities on Cctober 12, 1996, did not contribute to or accelerate
his death.” The BRB therefore remanded the case to the ALJ, ruling
that Charpentier net the 8§ 20(a) presunption and that Petitioners
had failed to rebut it.

On remand, the ALJ did not hear any further testinony or
recei ve any additional evidence. In his second opinion, the ALJ

sinply stated that Charpentier net her prinma facie case, and that,

under the evidentiary standard set by the BRBin vacating the ALJ’ s

prior decision, the Petitioners had failed to rebut Charpentier’s

233 US.C. § 920(a).



§ 20(a) presunption. The ALJ awarded Charpentier LHWCA benefits,
and Petitioners appealed to the BRB

In a terse, unpublished opinion, the BRB affirned the ALJ' s
decision following remand. The BRB noted that, under the |aw of
the case doctrine, it was bound by its own prior decision, in which
it recognized that Petitioners’ physicians “did not affirmatively
state that the decedent’s enploynent duties did not aggravate his
underlying condition to result in death, or hasten the decedent’s
death.” Petitioners tinely filed a petition for review.

1. ANALYSIS

A. St andard of Revi ew.

Qur review of the BRB is limted in scope to “considering
errors of law and naking certain that the BRB adhered to its
statutory standard of review of factual determ nations, that is,
whet her the ALJ's findings of fact are supported by substantia
evi dence and [are] consistent with the |aw "3

B. The Evidentiary Standard For Rebutti ng The § 20(a) Presunption
Under The LHWCA

Under the LHWCA, a cl aimant |i ke Charpentier has the burden of

proving a prima facie case for coverage, viz., that (1) an injury

was suffered, and (2) the injury occurred in the course of

enpl oynent or was caused, aggravated or accelerated by conditions

3 Avondal e Shipyards, Inc. v. Kennel, 914 F.2d 88, 90 (5th
Cir.1990) (quoting Mller v. Central Dispatch, Inc., 673 F.2d 773,
778 (5th Cr. Unit A 1982)).




at the work place.* A claimant’s proof of these two predicates
triggers 8 20(a)’s presunption that the injury is work-rel ated and
that the claimant is entitled to coverage.® To avoid coverage, the
enpl oyer must affirmatively rebut this presunption wth

“substantial evidence to the contrary.”® W have repeatedly held

that this evidentiary standard is | ess demandi ng than the ordi nary
civil requirenent that a party prove a fact by a preponderance of
evi dence. ’

In the i nstant case, Petitioners contend that the BRB used an
i nproper evidentiary standard when it reviewed the ALJ' s first
deci si on. We agree. In vacating the ALJ's first decision and
affirmng the second follow ng remand, the BRB expressed severa
different fornul ati ons of the requirenent inposed by the LHWCA for
proving that an injury is not work-related: (1) “rule out,” (2)
“unequi vocally state,” and (3) “affirmatively state.” These
evidentiary standards, Petitioners nmaintain, run afoul of our
hol di ng i n Conoco that the BRB cannot require enployers to rebut a
8§ 20(a) presunption by “ruling out” every conceivable connection
between the injury and the claimant’s enploynent. The LHWCA

requires a |lower evidentiary standard than this —the enpl oyer

4 Conoco V. Di rector, Ofice of Wrker's Conpensation
Prograns, U S. Dep’t of Labor, 194 F.3d 684, 687 (5th Cr. 1999).

533 US. C § 920(a).
6 Id. (enphasis added).
” See, e.q., Avondal e Shipyards, Inc., 914 F.2d at 91.
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must adduce only substantial evidence that the injury was not work-

rel ated.®

Charpentier, the Director of the Ofice of Wrker’s
Conpensation, and the U S. Departmant of Labor (collectively,
“Respondents”), nevertheless, urge wus to affirm the BRB s
decisions. They invite us to consider the BRB opinions that state
explicitly that “a nmedi cal opinion does not have to rul e out every
possibility that the injury or death m ght be work related.” The
BRB used the term “rule out” here, they maintain, only to
paraphrase Dr. Eswirth’s answer to Charpentier’s counsel’s
gquestion on whether he could “rule out” that Decedent’s exertion at
his job was a contributing factor to the fatality of his heart
attack. Dr. Eiswirth replied: “No, | cannot” —neani ng, he could
not rule out this possibility with absolute, 100% certainty.
Respondents nai ntain that we should not penalize the BRB for this
single use of the term “rule out,” and that we should recognize
that the BRB carefully reviewed the entire record and correctly
determ ned that Petitioners did not neet the “substantial evidence”
requi renment.

Respondents are correct that the BRB, in repeating the
obligatory standard of review in each opinion, recognized that its
review of an ALJ's decision is limted to whether “substanti al

evi dence” has been submtted to rebut a 8 20(a) presunption. Yet,

8 Conoco, 194 F.3d at 690.



after giving lip service to this standard of review, the BRB
proceeded to disregard it entirely, repeatedly violating the
correct standard in the wording and substance of its opinion. In
itsinitial ruling in this case, the BRB found that the testifying
physi cians “could not rule out” that Decedent’s death was work-
rel at ed. The BRB also stated that these physicians could not
“unequi vocal ly state” that Decedent’s death was not work-rel ated.
Agai n, when reviewing the ALJ' s decision follow ng remand, the BRB
explained that Petitioners’ physicians “did not affirmatively
state” and “did not unequivocally state” that Decedent’s heart
attack was not aggravated by his work conditions. |In making such
evidentiary denmands on Petitioners, the BRB flagrantly viol ated our
deci sion in Conoco that the BRB cannot create a higher evidentiary
hurdl e than the “substanti al evi dence” standard expressly stated in
t he LHWCA

First, the BRB s determ nation that Petitioners’ testifying
physi cians “could not rule out” that Decedent’s death was work-
related is in direct violation of our holding in Conoco that the
BRB may not use this standard in assessing evidence under the
LHWCA. The BRB's post hoc rationalization in a footnote of its
second opinion that it was sinply paraphrasing Charpentier’s
question of Dr. Eiswirth falls well short of the mark. Sinmply
because a physician answers a question in a deposition that he
cannot “rule out” every conceivable causal connection between a

claimant’s enploynent and an injury does not justify the BRB s

8



reliance on such an answer as a de facto evidentiary standard under

the LHWCA. Charpentier’s demand that Dr. Eiswirth “rul e out” every
possi bl e nexus between Decedent’s death and the work conditions
clearly asked nore of Dr. Eiswirth than is required under the
LHWCA. The BRB may not permt an expressly discredited evidentiary
standard to slip into its review of clains under the LHWACA sinply
because it is able to discern this standard directly fromthe words
of an expert witness’ s testinony.

Second, Respondents efforts torehabilitate the BRB s specific
use of the term“ruling out” as innocent is belied by the substance
of the BRB's two opinions in this case. In addition to enbracing
Dr. Eiswirth’s failure to “rule out” any possibility, however
renmote, that Decedent’s death was work-related, the BRB stated
repeatedly that Petitioners’ failed their evidentiary burden under
t he LHWCA because the physicians did not “unequivocally state” or
“affirmatively state” that there was no conceivable connection
bet ween Decedent’s fatal heart attack and his work conditions.
This sets up a far nore denmanding evidentiary standard than is
specified by the plain words of the LHWA

In fact, we perceive no distinction bet ween (1)
“unequi vocal ly” or “affirmatively” stating that an injury is not
work-related, and (2) “ruling out” the possibility that an injury
is work-rel ated. This is a classic distinction wthout a
difference. The neaning of these evidentiary demands is the sane.

The BRB cannot allow the previously rejected “ruling out” standard

9



to seepinterstitially intoits opinions by sinply rephrasing it in
nore i nnocuous terns.

In ignoring Conoco’s injunction that it follow the express
terms of the LHWCA, the BRB appears to have failed to read the
Conoco decisioninits entirety: The Conoco court already rejected
simlar formulations of the evidentiary standard that the BRB
invokes in the instant case. |n Conoco, the BRB had affirned an
ALJ’ s deci sion that an enpl oyer nmust “rule out” all possi bl e causal
connections between an injury and a claimant’s enploynent
conditions to rebut the 8 20(a) presunption. W did not nerely
rebuke the ALJ (and the BRB) for illegitimtely engrafting this
extra-statutory requirenent on the LHWCA; we al so recogni zed t hat
the ALJ relied on various fornmul ations of the phrase “rule out,”
guoting fromthe ALJ's decision that “the [8§8 20(a)] presunption
must be rebutted with specific and conprehensive nedi cal evidence
provi ng the absence of, or severing, the connection between harm
and enploynent.”® W then held such fornulation to be equally
repugnant to the LHWCA, noting that “this requirenent..., |ike the
‘ruling out’ standard..., would be incorrect.” |f an enployer

need not submt “specific and conprehensive” evidence to rebut the

®|d. at 688 n.1 (quoting the ALJ's opi nion).

10 1d. Furthernore, in the text of the opinion, we summari zed
the ALJ's and BRB' s requirenent that an enpl oyer has a “burden to
present specific and conprehensive evidence to rebut the [§ 20(a)]
presunption,” id. at 689, and we again criticized this as an
“incorrect burden.” [|d. at 690.

10



8§ 20(a) presunption, it clearly cannot be required to submt
“unequi vocal ” evidence to do so. |If a phrase is proscribed, sois
its synonym

We thus reaffirm the holding of the Conoco court that the
evidentiary standard for rebutting the § 20(a) presunption is the
mnimal requirenent that an enployer submt only “substantial
evidence to the contrary.” W continually affirmthe BRB and ALJs
on the substantial evidence standard; they nust |earn to apply that
standard to enployers as well as to enpl oyees:

The | anguage [of the LHWCA] does not require a “ruling

out” standard; indeed, the hurdle is far lower. Indeed,
the plain |anguage of the statute uses the phrase
“substantial evidence to the contrary.” To place a

hi gher standard on the enployer is contrary to statute

and case | aw. We therefore unequivocally reject the

“ruling out” standard applied by the [BRB] in this

case. !
The plain terns of the LHWCA precludes the BRB fromfabricating a
stricter evidentiary standard, regardless of how it my be
verbalized — whether it is in terns of “specifically and
conprehensively” stating, “ruling out,” “unequivocally stating,”
“affirmatively stating,” or sone other as yet-to-be articulated
phrase. Considerable tinme, noney and judicial resources could be
saved by a straightforward application of the words and

requi renents of the LHWCA

C. The ALJ Reached the Right Result the First Tine.

Once an enpl oyer successfully rebuts a 8§ 20(a) presunption by

11d. at 690 (citations omtted).
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produci ng “substantial evidence” —nore than a nodi cum but |ess
than a preponderance —that the injury was not work-rel ated, the
ALJ nust assess the issue of causation by |ooking at all record
evi dence.'? |In these cases, the BRB revi ews such determ nations of
the ALJ under the sane deferential standard that governs our
revi ew. If the BRB determnes that the ALJ' s decision is
“supported by substantial evidence and is in accordance with the

law,” the ALJ's decision nust be affirned.'® The BRB “nmay not
substitute its judgnent for that of the ALJ, nor may [it] reweigh
or reappraise the evidence.”

Here, the BRB did not give proper deference to the ALJ s
initial assessnment of the evidence, incorrectly erecting a higher
evidentiary hurdle than the one specified in the LHANA  Under the
proper standard of review, the ALJ's first holding, i.e., that
Charpentier was not entitled to LHWCA benefits, was supported by
substanti al evidence and was consistent with the law. That shoul d
have marked the end of the BRB' s review

Nevert hel ess, the BRB vacated the ALJ's initial decision that

Charpentier was ineligible for benefits under the LHWA on the

12 Gooden Vv. Director, Ofice of Wrker’'s Conpensation
Prograns, U. S. Dep’'t of Labor, 135 F. 3d 1066, 1068 (5th G r. 1998).

13 Enpire United Stevedores v. Gatlin, 936 F.2d 819, 822 (5th
Gir. 1991).

1“4 d.
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basis of the “aggravation rule.”? This rule specifies that when
“an enploynment injury worsens or conbines with a preexisting
inpai rment to produce a disability greater than that which woul d
have resulted from the enploynment injury alone, the entire
resulting disability is conpensabl e.”?®

At first blush, the aggravation rule m ght appear to weigh in
favor of Charpentier’s claim Decedent’s heart attack, although
clearly having begun the previous evening while he was at hone, not
wor k, concluded fatally sone fifteen mnutes after he started his
painting work for Ortco the next norning. Thus, it would appear on
the surface that Decedent’s pre-existing and ongoi ng heart attack
m ght have been aggravated by his work, leading to the fatal
cardiac arrest. If this assessnment were correct, then the ALJ
woul d have erred in failing to acknow edge this causal link in the
aggravation of Decedent’s heart attack.

We reached such a conclusion in Gooden, when we vacated an
ALJ"s decision that denied LHWACA benefits. W held that the ALJ
i nproperly focused on the non-work-rel ated ori gi ns of an enpl oyee’s

chronic heart condition, which pre-dated by several years the heart

15 See Cairns v. Mutson Terminals, Inc., 21 B.RB.S 252
(1988).

16 Strachan Shipping Co. v. Nash, 782 F.2d 513, 517 (5th Cr.
1986) . In the instant case, the BRB explained that the
“aggravation rule provides that where an enployee’s work
aggravat es, accel erates, or conbines wth a pre-existing condition,
the entire resultant condition is conpensable,” citing Weatley v.
Adler, 407 F.2d 307, 312 (D.C. Gr. 1968) (en banc).

13



attack that struck the enpl oyee while he was on the job. W stated
that “[i]t is well settled that a heart attack suffered in the
course and scope of enploynent is conpensable even though the
enpl oyee may have suffered from a related preexisting heart
condition.”* Thus, in that case, the ALJ erred in failing to
consi der the work conditions under which the enpl oyee suffered his
actual heart attack. W remanded with instructions for the ALJ to
make findings that “address the heart attack itself,” not the pre-
exi sting heart condition.?8

Qur decision in Gooden is easily distinguishable from the
record before us in the instant case. The enployee’s injury in

&Gooden — his heart attack — began and ended on the |ob. The

injury was the heart attack in toto; only the cardi ac di sease pre-

dated the injury and that was for an extended tine. |In this case,
it is indisputable that Decedent’s heart attack began in the
eveni ng while he was at hone, continued there throughout the night
and early norning, and finally concluded in the fatal cardiac
arrest 15 mnutes into his norning’ s work. Unlike the situation in
Gooden, the heart attack in this case did not begin and end
entirely in the context of Decedent’s enploynent. Here, Decedent
br ought an ongoi ng heart attack to work with hi mthat norning. And

—— according to un-rebutted nedical testinony — it would have

17 Gooden, 135 F.3d at 1069 (enphases added).
8 1d. at 1069.
14



escalated to a fatal cardiac arrest no matter where he was at that
time, with the possible exception of the hospital.

Respondents nevertheless repeat the BRB' s contention that
Decedent’ s enpl oynent m ght have contributed to the fatal nature of
his heart attack, a possibility that the BRB tries to ascribe to
Petitioners’ expert witnesses for not having been able to “rule

out” or “unequivocally” deny. The BRBinfers this supposition from
the fact that Decedent’s heart attack, although beginning many
hours earlier when he was at hone, turned fatal shortly after his
arrival at work. Ergo, reasons the BRB, there is “circunstantial”
evidence that Decedent’s working conditions aggravated his pre-
existing heart attack. W see this evidence not as circunstanti al
but as coincidental .

O course, the BRB was able to draw this inference only
because it first rejected the AL)' s detailed findings by enpl oying
the inpermssibly stringent standard of review that Petitioners’
expert w tnesses nust “rule out” or “unequivocally” deny such a
possibility. In his first decision, the ALJ gave nuch weight to
the testinony of Dr. Eiswirth, a board-certified cardiologist.?®
Dr. Eiswirth related that if “you’re having a heart attack and you

do any physical activity, you're at increased risk of death.”

(Enphasi s added.) Dr. Eiswirth further expl ai ned, according to the

19 See Conoco, 194 F.3d at 691 (noting that it is within the
discretion of the ALJ to place “greater weight” on one nedica
expert than another).

15



ALJ, that this neant that “the only action that would have
[favorably] affected the outcone woul d have been if [ Decedent] had
gone to the hospital.” (Enphasis added.) |In other words, Decedent
coul d have gone fishing, he could have gone shoppi ng, he coul d have
mowed his lawn or carried in the groceries —he coul d have engaged
invirtually any activity, and not necessarily one invol ving stress
or exertion —and the cardiac arrest still would have occurred.
Thus, as the ALJ recogni zed, it was only happenstance that Decedent
was “at work when the heart attack process concl uded.”

To apply the aggravation rule in this context would enpty it
of any neaning under the LHWCA | f an enployee’s pre-existing

injury woul d necessarily be exacerbated by any activity regardl ess

of where or when this activity takes place, and an enpl oyee happens
to go to work, it is an inpermssible leap of logic to say that
there nmust be a causal connection between the worsening of the
enpl oyee’s injury and his work. There is a causal connection
between the enployee’s life activity and his exacerbated injury,
but it does not matter whether this activity happened to take pl ace
at work or el sewhere. To approve LHWCA benefits in such cases
woul d be to place a thunb on the scale in favor of LHWCA cl ai mant s;
yet the Suprenme Court has expressly di sapproved when, in the past,

we wei ghted the LHWCA to the advantage of claimants.?® There is no

20 Mendoza, 46 F.3d at 500 n.1 (noting that the Suprene Court
explicitly rejected the “true doubt rule,” which wei ghted t he LHACA
in favor of claimants by requiring that all doubtful fact questions
be resolved in favor of clainmnts).

16



reason for us —or the BRB —to incur the condemation of the
Court by doing so again.

In their appellate briefs, Respondents attenpt to buttress the
BRB' s opinions by l|labeling as contradictory and specul ative the
nature of the physicians’ testinony, such as Dr. Daniels’s changi ng
his conclusion followng his reviewof Dr. Tamime’'s report. These
argunents mss the point entirely. An ALJ “is a factfinder and is
entitled to consider all credibility inferences. He can accept any
part of an expert's testinony; he may reject it conpletely.”?!
“The ALJ’' s sel ection anong i nferences i s conclusive if supported by
t he evidence and the | aw. 22 Based here on substantial evidence and
the applicable | aw, the ALJ found that Petitioners had rebutted the
8§ 20(a) presunption and had established that there was no specific
causal connection between Decedent’s heart attack turning fatal and
his work. And, in doing so, the ALJ relied on evidence that was of
significantly greater probative value than substantial. Thus,
according to the circunscribed scope of our review, this is a
factual finding to which we —and the BRB —nust defer. 2

1. CONCLUSI ON
Qur review of the record satisfies us that, although the ALJ

initially erred in ruling that Charpentier failed to nmake a prina

21 Avondal e Shipyards, Inc., 914 F.2d at 91.

22 Mendoza v. Marine Personnel Co., Inc., 46 F.3d 498, 500 (5th
CGir. 1995).

23 Conoco, 194 F.3d at 690.
17



facie case —indeed, she did —the ALJ' s anal ysis, concl usions,
and hol dings after assum ng arguendo that the cl ai mant had proved

a prima facie case, were correct. Petitioners submtted

substantial evidence sufficient to rebut Charpentier’s 8§ 20(a)
presunption, and this evidence established that Decedent’ s death at
his place of enploynent was, 1in essence, a coincidence.
Accordingly, we vacate both opinions of the BRB and remand with
instructions that the case be further remanded to the ALJ for
reinstatenent of the his initial holding, which denied benefits to
Char penti er.

PETI TION GRANTED;, BRB's RULINGS VACATED, CASE REVMANDED W TH
| NSTRUCTI ONS
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