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Before SM TH, W ENER, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

For these consolidated 28 U S.C. 8§ 1292(b) interlocutory
appeal s from remand-deni als where diversity-jurisdiction renoval
was based on fraudulent joinder, at issue is whether there is
arguably a reasonable basis for predicting the non-diverse
def endants could be |iable under M ssissippi |aw and, therefore,
not fraudulently joined. AFFIRVED, REMANDED.

| .

Plaintiffs, all Mssissippi residents, entered into |oan
agreenents with Gtifinancial or its predecessors. |n conjunction
with those loans, Plaintiffs purchased insurance, such as credit
life and property, through Union Security Life |Insurance Conpany
and Anerican Security | nsurance Conpany.

Plaintiffs filed actions in Mssissippi state court. I n
addition to suing Ctifinancial, Anmerican Security, and Union
Security (non-resident corporations), Plaintiffs sued Ctifinancial
enpl oyees, who were |icensed insurance agents and M ssissippi

residents (collectively: |Individual Defendants).



Plaintiffs alleged: their insurance prem unms were excessive
conpared to market rates; they were inflated by comm ssions; and
their loan interest and principal were increased by including the
insurance polices wthin the loan anobunts or unnecessarily
refinancing the | oans. Plaintiffs clainmed breach of fiduciary
duty, breach of inplied covenants of good faith and fair dealing,
fraudul ent and negligent msrepresentation and om ssion, civil
conspi racy, negligence, and unconscionability under M ssissipp
I aw.

Along this line, where Defendants submtted evidence of
Plaintiffs” |loan docunents, they <contained signed separate
di scl osure statenents or signed provisions on the note or security
agreenents, nmeking clear that insurance was not required. These
statenments included: “CREDIT LIFE OR CREDI T DI SABI LI TY | NSURANCE
'S NOT REQUI RED TO OBTAIN THI S LOAN’; and “Credit Life and Credit
Disability I nsurance are NOT REQUI RED i n connection with this | oan

and were not a factor in the approval of this extension of credit.

| f you chose to obtain |ife insurance through Lender ... the cost
thereof is shown ... herein and is included in the Anmount
Fi nanced”. Each of the remaining Plaintiffs has at |east a high

school education except for one, who has a ninth grade education.
I n 2001, Defendants renoved the actions to federal court under

28 U.S.C. 8§ 1441, claimng diversity jurisdiction pursuant to 28



us C § 1332. To that end, Defendants clainmed Individual
Def endants were fraudul ently joi ned.

The district court denied Plaintiffs’ remand notions,
reasoni ng: I ndi vi dual Defendants were fraudulently |oined;
therefore, jurisdiction was valid under 8 1332. It held nost of
Plaintiffs’ clainms tine-barred under M ssissippi’s general three-
year statute of limtations, Mss. CobE. ANN. 8§ 15-1-49(1). For
Plaintiffs’ remaining clainms, it concluded there was no reasonabl e
basis for predicting I ndividual Defendants could be |iable. Howard
v. Ctifinancial, No. 3:01-CV-471BN (S.D. M ss. 13 Mar. 2002); Ross
v. Ctifinancial, No. 5:01-CVv-185BN (S.D. Mss. 18 Mar. 2002). (A
nunber of Plaintiffs had been voluntarily dismssed or did not
assert clains against Individual Defendants.)

1.

The interl ocutory appeal for each action presents four issues:
(1) whether the district court applied the correct standard in
hol di ng non-diverse defendants were fraudulently joined; (2)
whet her, under M ssissippi law, an affirmative act is required to
toll the statute of limtations for the clains at issue; (3)
whet her a party may justifiably rely on an oral representation
contrary to the terns of a witten contract; and (4) whether a
fiduciary relationship arises in first party insurance contracts

such as those at issue.



A

Fraudul ent joinder is established by show ng: (1) actual
fraud in pleading jurisdictional facts; or (2) inability of the
plaintiff to establish a cause of action against the non-diverse
plaintiff. Travis v. Irby, 326 F.3d 644, 647 (5th Cr. 2003)
(citing Giggs v. State Farm LI oyds, 181 F.3d 694, 699 (5th Gr.
1999)). At issue is the standard to be applied for the second of
the two neans for show ng fraudul ent joinder.

The district court noted that the renobving party has the
burden of showi ng fraudul ent joinder, but that Plaintiffs could not
rest upon nere allegations in their pleadings. Rather, the court
could pierce the pleadings. It concl uded: “I'n the event the
court, after resolving all disputed questions of fact and
anbiguities of lawin favor of the non-renoving party, finds that
there is “arguably a reasonabl e basis for predicting that the state
| aw m ght inpose liability on the facts involved, then there is no
fraudul ent joi nder’ and hence no basis for asserting diversity of
citizenship jurisdiction”. Howard, slip op. at 8 (enphasis added)
(citing Jernigan v. Ashland G, Inc., 989 F.2d 812, 815 (5th
Cir.), cert. denied, 510 U S. 868 (1993)); Ross, slip op. at 8
(sane).

Later, however, the district court stated: “The issue before
the Court is whether thereis a possibility that liability could be

i nposed on the non-di verse Defendants/agents based on the facts of



the case”. Howard, slip op. at 10 (enphasis added); Ross, slip op.
at 9 (sane). The court concluded: because Plaintiffs could not
prevail on any of their clains agai nst Individual Defendants, they
were fraudulently joined. Howard, slip op. at 30; Ross, slip op.
at 35.

Plaintiffs assert that the “reasonabl e basis” standard i s not
correct; that, instead, the standard is whether “there is no
possibility that plaintiff [could] establish a cause of action”.
Burchett v. Cargill, Inc., 48 F.3d 173, 176 (5th Cr. 1995).
Plaintiffs also claim the district court shifted the burden of
proof and did not construe all factual disputes in their favor.
They contend Defendants only refuted their allegations wth
all egations, and as such, Plaintiffs were not required to provide
evidence to refute them—that it is only after Defendants provide
evidence refuting Plaintiffs’ allegations that Plaintiffs nust
provi de evi dence.

Qur opi ni ons have descri bed the fraudul ent joi nder standard in
various ways. Recent opinions, however, have clarified that

st andar d. “Any argunent that a gap exists between the ‘no
possibility’ and ‘reasonable basis’ of recovery |anguage was
recently narrowed, if not closed”. Travis, 326 F.3d at 648. The
court nust determ ne whether there is arguably a reasonabl e basis

for predicting that state lawm ght inpose liability. Geat Plains

Trust Co. v. Mrgan Stanley Dean Wtter & Co., 313 F.3d 305, 312



(5th Gr. 2002). This neans that there nust be a reasonable
possibility of recovery, not nerely a theoretical one. 1d.; Badon
v. RIR Nabisco, Inc., 236 F.3d 282, 286 n.4 (5th GCr. 2000)
(rejecting contention that theoretical possibility of recovery is
enough to support no fraudul ent joinder, citing “reasonabl e basis”
standard); G&Giggs, 181 F.3d at 701 (“Wile the burden of
denonstrating fraudul ent joinder is a heavy one, we have never held
that a particular plaintiff mght possibly establish liability by
the nere hypothetical possibility that such an action could
exist”.).

Nonet hel ess, the burden of persuasion on those claimng
fraudul ent joinder remains a heavy one. Travis, 326 F.3d at 648.
Al ong these lines, our court has recognized the simlarity between
standards for Federal Rule of G vil Procedure 12(b)(6) (failure to
state claim and fraudulent joinder. Id. See Geat Plains Trust,
313 F.3d at 312. The scope of the inquiry for fraudul ent joinder,
however, is broader than that for Rule 12(b)(6).

For fraudulent joinder vel non, it is well established that
the district court may “pierce the pl eadings” and consi der summary
j udgnent -type evi dence. Travis, 326 F.3d at 648-49 (citing
Carriere v. Sears, Roebuck and Co., 893 F.2d 98, 100 (5th Gr.),
cert. denied, 498 U S. 817 (1990)). In conducting this inquiry,
the district court “nust also take into account all unchall enged

factual allegations, including those alleged in the conplaint, in



the light nost favorable to the plaintiff”. Travis, 326 F.3d at

649. In addition, the court nust resolve all anbiguities of state
law in favor of the non-renoving party. |d.
The district court properly applied these standards. It cited

the “reasonabl e basis” standard; and, although it also discussed
the “possibility” of recovery, it never |ooked for a “nere
theoretical possibility of recovery”. It also correctly noted that
it could “pierce the pleadings”, but that it nust construe al
di sputed questions of fact and anmbiguities of law in Plaintiffs’
favor. Contrary to Plaintiffs’ assertion, it did not shift the
burden to them upon Defendants’ asserting contrary allegations.
Finally, it construed all allegations and evidence in Plaintiffs’
favor.
B.

The district court ruled that nost of Plaintiffs’ clains were
time-barred; their clains had not been fraudul ently conceal ed; and,
had t hey been, the tine for bringing an action would be tolled. 1In
this regard, the court applied Mssissippi’s general three-year
statute of l[imtations, Mss. CobE ANN. 8§ 15-1-49(1) (“All actions
for which no other period of limtation is prescribed shall be
commenced within three (3) years next after the cause of such

action accrued, and not after”). E.g., Stephens v. Equitable Life

Assurance Society of the United States, __ So. 2d __, 2003 W



1343254 at *3 (M ss. 20 March 2003) (applying statute to clai m of
fraud and m srepresentation of sale of insurance).

Clains asserted three years after their accrual nmay be
actionable if they were fraudul ently conceal ed and Plaintiffs could
not discover themw th reasonable diligence. In that event, the
limtations period begins to run when the clains are discovered.

If a person |liable to any personal action

shal | fraudulently conceal the cause of action

from the know edge of the person entitled

thereto, the cause of action shall be deened

to have first accrued at, and not before, the

time at which such fraud shall be, or wth

reasonable diligence mght have been, first

known or di scover ed.
Mss. CooeE. ANN. 8 15-1-67. Along this line, Robinson v. Cobb, 763
So. 2d 883 (Mss. 2000), provides that, in order to toll the
limtations period, Plaintiffs nust prove: “[Defendant] engaged in
affirmative acts of concealnent”; and “though [Plaintiffs] acted
with due diligence in attenpting to discover [the claim, they were
unable to do so”. Id. at 887 (enphasis added; internal quotation
and citation omtted).

Neverthel ess, Plaintiffs contend the district court erred by
requiring them to prove an affirmative act of conceal nent and
assert that, in cases of fraud, no subsequent act of conceal nent is
necessary. Def endants counter that, although the M ssissippi
Suprenme Court has not ruled on this issue in the context of credit

i nsurance sales, it has established that a subsequent affirmative

act of fraudulent concealnent is necessary to toll limtations



where the underlying claim is for fraud. O herwi se, the
limtations begin to run when Plaintiffs receive docunents which,
if read, would lead to discovery of the claim

M ssissippi law is unanbi guous: Plaintiffs nmust prove a
subsequent affirmative act of fraudulent conceal nent to toll the
limtations. Stephens, 2003 W. 1343254, held that the fraudul ent
conceal nent doctrine applied to a fraud claim There, plaintiffs
al |l eged defendants m srepresented that a life insurance contract
had vanishing prem uns. The court stated that fraudul ent
conceal nent was required to toll the limtations period;, and,
because the terns were witten in the policies, plaintiffs could
not show such conceal nent.

Further, in Reich v. Jesco, Inc., 526 So. 2d 550 (M ss. 1988),
plaintiff’s structure collapsed 12 vyears after construction.
Plaintiff sued the builder for negligence, strict liability, and
breach of warranty. He clained the I[imtations period was tolled
because the faulty construction was not evident until after the
collapse. In holding the [imtations period was not tolled, the
M ssi ssi ppi Suprene Court cited two prior opinions: Dunn v. Dent,
153 So. 798 (M ss. 1934); and Lundy v. Hazlett, 112 So. 591 (M ss.
1927).

I n each, defendant falsely represented that |and conveyed to
plaintiff was larger than it was. Limtations were tolled in

Lundy, but not in Dunn. 1In Reich, the court distinguished these

10



cases by noting that, in Lundy, defendants nade “express,
fraudul ent representation[s] ... calculated to conceal ... after
conpletion of the sale”, Reich, 526 So. 2d at 552 (internal
quotation omtted); in Dunn, plaintiffs failed to show defendant
“did anything that could be construed as a conceal nent of the
falsity of the representation”, id. (internal quotation omtted).

As stated, M ssissippi |lawis unanbi guous. Pursuant to § 15-
1-67, Plaintiffs were required to prove an affirmative act of
fraudul ent conceal nent post-conpletion of the insurance sales in
order to toll the statute of limtations.

C.

The district court held that, wunder Mssissippi law, a
plaintiff has a duty to read a contract before signing it and
cannot reasonably rely on oral msrepresentations regarding its
terms. Accordingly, it held both that the statute of limtations
was not tolled because Plaintiffs’ claim was not fraudulently
concealed and that Plaintiffs did not state valid substantive
clains of fraudulent or negligent m srepresentation.

Plaintiffs maintain that, under M ssissippi law, the rul e t hat
a party nust read a contract before signing it does not apply if
the party was i nduced by fraud or fal se representations in entering
into that contract. Defendants counter that, as a general rule,
M ssi ssi ppi i nmputes know edge of a contract to the signatory, and

a contracting party cannot reasonably rely on oral representations

11



that conflict with its witten terns. Defendants accept that the
M ssi ssi ppi Suprene Court has created alimted exception for cases
of fraud in factum that is, where the character of the docunment is
m srepresent ed. Def endants assert that the exception does not
apply here, because Plaintiffs claimfraud in inducenent, that is
m srepresentati ons about the terns of the contract.

“[A] party is under an obligation to read a contract before
signing it, and will not as a general rule be heard to conpl ain of
an oral msrepresentation the error of which would have been
di scl osed by reading the contract”. GCodfrey, Bassett & Kuykendal l
Architects, Ltd. v. Huntington Lunber & Supply Co., Inc., 584 So.
2d 1254, 1257 (M ss. 1991) (enphasis added). See Russell .
Performance Toyota, Inc., 826 So. 2d 719, 726 (Mss. 2002) (“In
M ssi ssippi, a person is charged with knowi ng the contents of any
docunent that he executes”.); Cherry v. Anthony, G bbs & Sage, 501
So. 2d 416, 419 (Mss. 1987) (in the context of an insurance
policy, know edge of contract terns is “inputed to [the contracting
party] as a matter of law’).

St ephens, 2003 WL 1343254, is highly persuasive authority that
the M ssissippi Suprenme Court would bar Plaintiffs’ clains. There,
plaintiffs sued an i nsurer and their agent, Bell, claimng Bell had
fraudul ently represented that the life i nsurance policies they had
pur chased had vani shing prem uns. They brought their clains after

the limtations period, but asserted it was tolled because of

12



fraudul ent conceal nent. Significantly, Stephens cited Godfrey,
Basset & Kuykendall for the follow ng proposition:

[I] nsureds are bound as a matter of |aw by the
know edge of the contents of a contract in
which they entered notw thstandi ng whether
they actually read the policy. Any al | eged
oral agreenent in this case does not have any
effect on the witten insurance contract.

2003 WL 1343254 at *4 (internal citation omtted). The court
concl uded plaintiffs could not show fraudul ent conceal nent because
the terns of the insurance contract unanbiguously stated that

prem uns did not vanish. St ephens and the actions at hand are

i ndi sti ngui shabl e.

The M ssissippi Suprene Court appears to apply two exceptions
to the rule that know edge of witten terns is inputed to contract
signatories: fraud in factum and equitable relief. Nei t her
exception applies here.

First, fraud in factum

is defined as “[misrepresentation as to the
nature of a witing that a person signs with
nei t her know edge nor reasonable opportunity
to obtain know edge of its character or
essential terns.” BLACK' S LAW DI CTI ONARY 661
(6th ed. 1990). Fraud in the inducenent, which
is broader, is defined as “[f]raud connected
with [the] underlying transaction and not with
the nature of the contract or docunent signed.
M srepresentation as to the terns, quality or
other aspects of a contractual relation,
venture or other transaction that |eads a
person to agree to enter into the transaction
wth a false inpression or understanding of
the risks, duties or obligations she has
undertaken.” 1d.

13



FDIC v. Fireman’s Ins. Co., 109 F.3d 1084, 1089 n.1 (5th Grr.
1997). Tracking the definition of fraud in factum the M ssissipp
Suprene Court has applied an exception to the inputed know edge
rul e:

If a person is ignorant of the contents of a

witten instrunent and signs it under m staken

belief, induced by m srepresentation, that it

is an instrunent of a different character,

W t hout negligence on his part, the agreenent

is void.
Johnson v. Brewer, 427 So. 2d 118, 123 (Mss. 1983) (enphasis
added) .

Al t hough it used the word “induced”, it is clear fromthis
| anguage that the M ssissippi Suprene Court is discussing fraud in
factum Here, this exception cannot apply because Plaintiffs do
not claimthey m sapprehended the character of the docunents.

Second, CGodfrey, Bassett & Kuykendall provides an exception
for equitable relief: “[F]Jailure toread a contract before signing
it, although it may constitute negligence, will not bar equitable
relief to one who has executed a contract in reliance upon false
representations nade to himby the other contracting party”. 584
So. 2d at 1259. See Turner v. Terry, 799 So. 2d 25, 36 (Mss.
2001) (citing Godfrey rule, but not applying because plaintiffs
failed to prove fraud).

This exception does not apply because Plaintiffs are not

seeking equitable relief. They seek damages. |In any event, the

facts are di stinguishable. There, a construction contractor fail ed

14



to read a contract into which he entered with the construction site
owner . The contract was drafted by a third-party architect.
Before bidding on the project, the contractor contacted the
architect to inquire whether the contract included a $9, 000
contingency termthat had to be included in the bid. The architect
said it did not. Inadvertently, the termwas |left in the contract
the contractor signed, and the owner refused to pay the contractor
$9, 000. The contractor sued the third-party architect for
restitution based on m srepresentation. Here, Plaintiffs are suing
the signatories and drafters of the contracts.
D.

For the final issue, the district court ruled that, as a
matter of law, no fiduciary relationship existed between I ndi vi dual
Def endants (insurance agents) and Plaintiffs. Plaintiffs contend
the district court erred because, at |east arguably, a fiduciary
relationship could have existed. They primarily claim that
M ssi ssi ppi case | aw has previously held a fiduciary relationship
exi sts between an insurance agent and an insured, by virtue of
their relationship. Further, they claimthat, even if that is not
the case, the facts indicate Plaintiffs trusted the agents, which
br ought about such a relationship.

“Under M ssissippi law, there is no fiduciary relationship or
duty between an i nsurance conpany and its insured in a first party

i nsurance contract.” Langston v. Bigelow, 820 So. 2d 752, 756

15



(Mss. . App. 2002) (quoting Gorman v. Sout heastern Fidelity Ins.
Co., 621 F.Supp. 33, 38 (S.D. Mss. 1985)). See al so CGenera
Mot ors Acceptance Corp. v. Baynon, 732 So. 2d 262, 270 (M ss. 1999)
(“[T]he general rule is that there is no presunption of a fiduciary
relationship between a debtor and creditor.” (alteration in
original; quotation omtted)), cert. denied, 534 U S. 944 (2001).
“I'n M ssi ssippi, the purchase of insurance is deened to be an arns’
| ength transaction.” Langston, 820 So. 2d at 756.

Langston rejected clains |ike those asserted here:
[Plaintiff] clains that the trust and
dependence wth regard to insurance is
i nherent in the very nature of the contract,

t hus creating t he speci al fiduciary
relationship.... W find, though, that
[Plaintiff] is mstaken in his belief that
this nmere contractual obligation on the part
of the insurer to pay a claim creates any
special trust or fiduciary relationshinp.

Id. at 756-57.

A fiduciary duty may exist to procure insurance, if a bank
sells credit insurance. First United Bank of Poplarville v. Reid,
612 So. 2d 1131 (M ss. 1992), considered whether a fiduciary duty
ar ose when a bank enpl oyee agreed to purchase credit life insurance
for a loan applicant. The court concluded that the bank becane an
i nsurance agent with a duty to procure insurance. Nonet hel ess,
because the certificate of insurance showed its terns on its face,

t he bank did not have a duty to disclose any terns, even though the

| oan applicants had not read the policy.

16



Although Plaintiffs point to affidavits in which sone
Plaintiffs state they trusted and relied on |Individual Defendants,
none of this evidence shows circunstances justifying such reliance.
Plaintiffs do not claim Defendants failed to procure insurance;
nmor eover, they do not claimDefendants violated the witten terns
of the insurance contract or created a hidden schene to defraud
them Cf. Anerican Bankers Ins. Co. of Florida v. Al exander, 818
So. 2d 1073 (Mss. 2001) (fiduciary duty between bank, credit
i nsurance conpany, and | endee arose where cl ai mof “hidden schene”
bet ween bank and insurance conpany increasing insurance rates);
Lowery v. Quaranty Bank & Trust Co., 592 So. 2d 79 (Mss. 1991)
(fiduciary duty arose between bank and | endee/insured where | ong
hi story of dealings with bank aside fromthe note).

L1l

For the foregoing reasons, because there is not arguably a
reasonable basis for predicting Individual Defendants could be
i abl e under M ssissippi |aw, the remand-deni als are AFFI RVED and
t hese cases are REMANDED for further proceedings consistent with
t hi s opinion.

AFFI RVED; REMANDED.
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