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PATRICK E. H Gd NBOTHAM Circuit Judge:

Appellees Illinois Central and M ssissippi Departnent of
Transportation have noved for rehearing follow ng our decision
ordering remand of this case to state court.! Appellees contend
t hat our decision conflated the renoval rul es applicable to federal

question jurisdiction with those governing diversity renoval.

'See Smallwood v. Ill. Cent. RR Co., 342 F.3d 400 (5th
Cir. 2003).



Treating appellees’ petitions for en banc rehearing as petitions
for panel rehearing, the petitions for panel rehearing are denied.
In this case, we rejected Illinois Central’s attenpts to
renove to federal court based on a preenption defense that barred
suit against all defendants. In so doing, we insisted that the
j oi nder of the | ocal defendant be shown to be i nproper. W applied
the common defense rule first enunciated by the Suprenme Court in
Chesapeake & O R Co. v. Cockrell.? In Cockrell, the Suprene
Court reviewed an effort by a diverse railroad to renbve a case to
federal court on fraudulent joinder grounds. To justify the
finding of fraudulent joinder, the railway clainmed that the
plaintiff’s negligence charges against the defendants were “each
and all ‘false and untrue’” and that the |ocal defendants were
added sinply to defeat diversity.® The Suprene Court rejected the
railway’ s argunent, noting:
So, when in such a case a resident defendant
is joined wwth the nonresident, the joinder,
even al though fair upon its face, nay be shown
by a petition for renoval to be only a
fraudul ent device to prevent a renoval; but
the show ng nust consist of a statenent of
facts rightly engendering that conclusion.
Merely to traverse the allegations upon which
the liability of the resident defendant is
rested, or to apply the epithet ‘fraudul ent’

to the joinder, wll not suffice: the show ng
must be such as conpels the conclusion that

2232 U.S. 146 (1914).

%d. at 151,



the joinder is without right and made in bad
faith . . . .

. And while the plaintiff's statenent
was not concl usive upon the railway conpany,
it did operate to lay upon the latter, as a
condition to a renoval, the duty of show ng
that the joinder of the engineer and fireman
was nerely a fraudulent device to prevent a
removal . O course, it was not such unless it
was w t hout any reasonabl e basis.

Putting out of view, as nust be done, the
epithets and nere legal conclusions in the

petition for renoval, it may have di scl osed an
absence of good faith on the part of the
plaintiff in bringing the action at all, but
it did not show a fraudul ent joinder of the
engineer and fireman. . . . As no negligent
act or omssion personal to the railway
conpany was charged, and its liability, like
that of the two enployees, was, in effect,

predi cated upon the all eged negligence of the
|atter, the showing manifestly went to the
merits of the action as an entirety, and not
to the joinder; that is to say, it indicated
that the plaintiff's case was ill founded as
to all the defendants. Plainly, this was not
such a showing as to engender or conpel the
conclusion that the two enployees were
wrongfully brought into a controversy which
did not concern them?*

The Suprenme Court thus nade clear that the burden on the renoving
party is to prove that the joinder of the local parties was
fraudul ent; a showing that the plaintiff’s case is barred as to al

defendants i s not sufficient. When the only proffered justification
for fraudulent joinder is that there is no reasonable basis for

predi cting recovery agai nst the | ocal defendant and that show ng i s

“d. at 152-53 (enphasis added) (internal citations omitted).
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a fortiori applicable to all defendants, rather than to the | ocal
def endants al one, the requisite showi ng has not been nade.

The common defense rule rem nds us that the proper focus of a
fraudulent joinder claim is whether the joinder of the |ocal
parties was fraudulent, a sinple concept that is too easily
obscured. The fraudul ent joinder doctrine is a narrow exceptionto
the rule that diversity jurisdiction requires conplete diversity.
As such, “the burden of denonstrating fraudul ent joinder is a heavy
one.”® To establish fraudulent joinder, the party seeking renoval
to the federal forum nust either show “(1) actual fraud in the
pl eadi ng of jurisdictional facts, or (2) inability of the plaintiff
to establish a cause of action against the non-diverse party in
state court.”® Under this second prong, we examne “[i]f there is
‘arguably a reasonable basis for predicting that the state |aw
m ght inpose liability on the facts involved.’”’ |f not, then we
conclude that the plaintiff’s decision to join the |ocal defendant
was fraudul ent unl ess that showng a fortiori conpels dism ssal of

all defendants.® Stated another way, when on a notion to renmand a

°See, e.g., Giggs v. State FarmLl oyds, 181 F.3d 694, 701 (5th
Cr. 1999).

°Smal | wood, 342 F.3d at 402 (citing Travis v. Irby, 326 F.3d
644, 647 (5th Cr. 2003)).

‘Jernigan v. Ashland G| Inc., 989 F.2d 812, 816 (5th Gr.
1993) (quoting Bobby Jones Garden Apts. v. Suleski, 391 F.2d 172,
177 (5th G r.1968)).

8 n conducting this analysis, adistrict court may “pierce the
pl eadi ngs” and consi der evi dence outside of the pleadings. Travis
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defendant’s showng that there is no possibility of recovery
agai nst the |ocal defendant equally discharges the non-resident
defendant, there is no fraudul ent joinder, only a |awsuit | acking
inmerit. In such cases, it makes little sense to single out the
| ocal defendants as “shanf defendants and call their joinder
fraudulent. In such circunstances, the allegation of fraudul ent
joinder is nore properly an attack on the plaintiff’s case as such
— an allegation that “the plaintiff’s case [is] ill founded as to
all the defendants.”?®

Despite Appellees’ contention to the contrary, the comon
defense rul e does not inpair a foreign defendant’s right to renove.
In every case where a diverse defendant proves that the plaintiff’s
decisionto join alocal party is fraudul ent, the diverse def endant
gai ns access to the federal courts. |If the foreign defendant fails
to prove the joinder fraudulent, then diversity is inconplete and

the di verse defendant is not entitled to renove.

v. lrby, 326 F.3d 644, 648-49 (5th Cr. 2003). Nonetheless, the
fraudul ent joinder inquiry is a summary inquiry conducted in order
to determ ne whether the court has jurisdiction over the matter
A court may thus not use fraudul ent joinder as an excuse to pre-try
the nerits of the case. Keating v. Shell Chem cal Co., 610 F.2d
328, 331-32(5th Cr. 1980).

Cockrell, 232 U. S. at 153.



Appel | ees have raised three general argunents in support of
rehearing. Their primary contention is that we have m sread
Cockrell, which in their view stands only for the proposition that
a court may not prematurely try the factual nerits of a case in a
fraudul ent joinder inquiry. W disagree. In Cockrell, the Suprene
Court rejected a defendant’s effort to prove that a non-diverse
def endant was fraudulently joined when the only grounds proffered
applied equally to all defendants. Nothing in Cockrell limts the
application of this rule to factual defenses or to defenses
exogenous to the plaintiff’s cause of action. Appellees in this
case brought no evidence that the joinder of the non-diverse
def endant was fraudulent, only an allegation that the case, as to
all defendants, was ill-founded. Such a showi ng cannot support an

i nference that the joinder of the | ocal defendants was fraudul ent. °

“Appel lee I11inois Central also argues that Cockrell’s common
defense holding nust be understood in |ight of the then-extant
separ abl e controversi es doctrine, a renoval principle that allowed
a diverse defendant to renpbve separable portions of an otherw se
non-renovable suit wunless the defendants were jointly |iable.
I[1linois Central clains that Cockrell’s commopn defense theory did
not survive amendnents to the renoval statutes that elimnated
separable controversies as a basis for renoval. We di sagree
IIlinois Central errs by conflating the separable controversies
doctrine with the separate and di stinct fraudul ent joinder inquiry.
See Wecker v. Nat’l Enaneling & Stanping Co., 204 U.S. 176 (1907).

The Cockrell Court did not rest its decision to remand on the
asserted joint liability of the defendants, as it would have if the
separabl e controversies doctrine was the focus of its opinion.
| ndeed, the Court neither nentioned nor discussed the separable
controversies doctrine or its joint liability exception. Rather,
the Court directly addressed whether the diverse defendant’s
show ng denonstrat ed fraudul ent joinder, and the Court clearly held
that the defendant’s showing — a defense common to all defendants
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Appel l ees further contend that our decision to apply the
common defense rule contradicts prior holdings of this circuit
which have allowed a finding of fraudulent joinder based on a
common defense. This circuit, however, has never before addressed
the common defense rule. The nere fact that prior cases failed to
di scuss the issue does not grant us license to continue to ignore
Suprene Court precedent. Since Cockrell is applicable to this
case, we cannot fail to apply the comopn defense rule sinply
because it has not been urged in the past.

Appel l ees’ final contention is that our decision sonehow
confuses the application of federal question and diversity renoval,
pointing to the reference in our opinion to the well-pleaded
conplaint rule. This m sconstrues our statenents. |n the opinion,
we noted that Appellees could not renove on the basis of federal
question jurisdiction because the only federal question appeared as
a defense. Nonetheless, Appellees did just that: they renoved on
the basis of their federal <conflict preenption defense, but
attenpted to portray it as an issue of fraudulent joinder. This
use of fraudulent joinder would only underm ne the well-pleaded
conplaint rule. We enphasi ze, however, that the conmopn defense
rule is not limted to cases that seek to avoid the well-pl eaded

conpl ai nt rule.

— did not “conpel[] the conclusion that the joinder [wa]s w thout
right and nmade in bad faith.” Cockrell, 232 U S. at 152.
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Am ci have also raised policy-based argunents which, they
assert, justify reconsideration of our decision. They contend,
first, that the common defense rule underm nes the purpose of
diversity jurisdiction, whichis to protect out-of-state defendants
fromlocal bias, the proverbial “hone cooking.” W disagree. As
a prelimnary matter, we noted in our opinion that the common
defense rule applies only in that limted range of cases where the
al l egation of fraudul ent joinder rests only on a show ng that there
is no possibility of recovery agai nst the |ocal defendant and that
showng is a fortiori comobn to all defendants. But nore
significantly, Amci msstate the effect of our insisting that
wrongful joinder be shown. W only require that the renoving
def endant show that the joi nder was fraudul ent. The conmon def ense
rule thus does not in any way upset the purpose of diversity
jurisdiction: it reinforces the bedrock principle that a defendant
is not entitled to a federal forum unless there is conplete
diversity of «citizenship, sonething that a defendant crying
fraudul ent joi nder nust prove in order to justify disregarding the
absence of conplete diversity.

Am ci’s i nmedi at e concern i s understandably not to protect the
abstract rationale underlying diversity jurisdiction. Rather, it
is to allow defendants to flee the state courts. Amci argue that
on remand, a state court reviewing a case like this one m ght

sonehow “inproperly breathe life” into clains that are barred by
federal |aw or sone other |egal defense. Gven this “state court
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legal climate,” Amci urge us to be vigilant in protecting a
di verse defendant’s renoval right. The argunent is that the state
court cannot be trusted to recognize the absence of nerit in this
genre of wholly-neritless cases. W remind that diversity
jurisdiction is itself a response to such distrust, and the
doctrine of fraudulent joinder is ajudicially-created exceptionto
the conplete diversity rule. W are not persuaded that we can or
should further expand this exception, as we are now urged to do —
to hold that Strawbridge v. Curtis?!! does not apply to suits wholly
lacking nerit. That is not a rule of joinder, but a recrafting of
Strawbridge. Until Congress changes our jurisdiction and allows us
to hear cases based on sonething |less than conplete diversity, we
cannot act. And make no m stake, whether to confer diversity
jurisdiction in the absence of conplete diversity 1is a
qui ntessential political decision belonging to the Congress, as
recent congressional efforts to respond to abuses in state court
class action litigation by allowing their renoval on mninmal
diversity has so recently rem nded us.

It is no accident that the first Congress conferred renpva
jurisdiction, accommopdati ng conpeting political interests. Renoval
remai ns a centerpiece of our federalism The cry of out-of-state
interests seeking to escape local courts is in fact an old and

recurring song. To the point, our insistence that diversity

UStrawbridge v. Curtiss, 7 U.S. (3 Cranch.) 267 (1806).
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removal, powerful as it is, remain within its congressionally
marked traces is demanded by principles of federalism — that a
state court is to be trusted to handle the suit unless the suit
satisfies the renoval requirenents

Amci’s final claimis that the cormon defense rul e under m nes
judicial econony by forcing a federal district court to remand a
meritless case to state court rather than dismss it outright.
Thi s argunment, however, fundanentally m sconstrues the inquiry on
removal .  \When a defendant renoves a case to federal court on a
claimof fraudulent joinder, the district court’s only inquiry is
whet her the joinder was fraudul ent. I ndeed, until the renoving
party proves that the | ocal defendant has been fraudul ently joi ned,
the court does not have the authority to do nore; there is no
jurisdiction to evaluate the nerits of the suit or dismss the
case. Viewed properly, then, it is not the remand to state court
that wastes judicial resources; it is the msguided effort by the
diverse party to gain access to the federal forum

Appel | ees under st andably seek broader |icense to escape from
state court, but we are not authorized to grant such a request, as
conpelling as it may be. It is the province of Congress to nodify
the conplete diversity rule by allowing properly joined |ocal
def endants to be di sregarded.

The petitions for panel rehearing are DEN ED
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