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M ssi ssippi  Departnment of Corrections (“State”) appeals the
district court’s grant of 8§ 2254 habeas relief to Petitioner-
Appel | ee Rol and Anderson (“Anderson”). W affirm

| . FACTS AND PROCEEDI NGS

This petition for wit of habeas corpus stens from Rol and
Anderson’s 1997 burglary conviction in the Grcuit Court of Hinds
County, M ssissippi. Anderson was charged and convicted in
connection with the attenpted kidnapping and shooting of Dorothy
Brister, a M ssissippi bail bondsman and confidential informant for

the Jackson Police Departnent and the Drug Enforcenent Agency



(“DEA"). On May 26, 1992, one day before Brister was scheduled to
testify against a suspected drug deal er, an individual posing as a
police officer arrived at her hone. The inposter flashed a silver
badge and Brister’s twel ve-year ol d daughter, Fredrika, opened the
door for him The inposter inforned Brister that he was taking her
into protective custody. Al t hough Brister was suspicious, the
i nposter eventually coerced her into her rental car outside; when
Brister attenpted to flee, the inposter shot her once in the neck.
Brister’s live-in boyfriend, Arthur Gray, wtnessed the attack and
attenpted, unsuccessfully, to apprehend the assail ant. Brister
remains partially paralyzed in her left hand as a result of the
att ack.

Al t hough law enforcenent officials showed Brister several
phot ogr aphs, she was unable to identify her attacker. Three years
later, in July of 1997, while posting a bond at the H nds County
Detention Center, Brister overheard the voices of three nen and
suspected that one was the perpetrator. Wen she | ooked up, she
i mredi ately recogni zed Rol and Anderson as her assailant. Anderson
was arrested and charged with aggravated assault, inpersonating a
police officer, and burglary of an occupied dwellingwth intent to
ki dnap. Both Brister and her daughter, Fredrika, identified
Anderson in a photo line-up prior to trial; investigators did not
ask Arthur Gray to identify Anderson.

Anderson was first tried in February 1997. The jury was



unable to reach a verdict, and the judge declared a mstrial
After a second trial in April 1997, the jury returned a verdict of
guilty on all three charges. Two of the three charges
(i mpersonating a police officer and assault) were di sm ssed post-
trial as barred by the statute of limtations. Ander son was
sentenced, as a habitual offender, to fifteen years in prison on
the remai ni ng burgl ary charge.

Anderson tinely appeal ed his conviction, asserting four errors
(1) constitutional and statutory speedy trial violations; (2)
i nproper adm ssion of evidence of other crinmes; (3) a verdict
agai nst the wei ght of the evidence; and (4) inproper sentencing as
a habitual offender. In Septenber 1999, the M ssissippi Court of
Appeal s affirnmed his conviction in a witten opinion.! Anderson
did not pursue discretionary review in the M ssissippi Suprene
Court.

I n Septenber 2000, Anderson filed, pro se, a petition for
post-conviction relief in the M ssissippi Suprenme Court. Between
his original state habeas petition and a supplenental brief,
Ander son asserted a total of nine grounds for relief, including (1)
i neffective assistance of counsel on appeal; (2) ineffective
assi stance of counsel at trial; (3) inproper adm ssion of evidence
of other crines; (4) evidence of “newmaterial facts not previously

presented”; (5) insufficient evidence to support a conviction; (6)

! Anderson v. State, 749 So. 2d 283 (Mss. C. App. 1999).
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i nproper exclusion of evidence relating to the truth and veracity
of a confidential informant; and (7) cunul ative error. |In February
2001, the M ssissippi Suprene Court deni ed Anderson’s petition and
i ssued a one-page order concluding that “the i ssues Anderson rai sed

on direct appeal are wthout nerit, and appellate counsel was not

ineffective under Strickland v. Washington, 466 U S. 668 (1984),
for not raising these issues.” The court further held that “the
Application for Leave to Proceed in the Trial Court is not well
t aken and shoul d be denied.”

In May 2001, Anderson filed a petition for wit of habeas

corpus in the United States District Court for the Southern

District of Mssissippi. |In the petition, Anderson asserted five
clainms: (1) ineffective assistance of counsel on appeal; (2)
i neffective assistance of counsel at trial, “where counsel failed

to pursue an adequate investigation of the case and evidence”; (3)
violation of his right to a speedy trial; (4) inproper adm ssion of
evidence of prior bad acts; and (5) ineffective assistance of
counsel at trial relating to sentencing as a habitual offender. In
support of his petition, Anderson submtted the affidavit of
Brister’s boyfriend, Arthur Gray, one of two adult eyew tnesses to
the crime. Gay attested that “Rol and Anderson was nowhere around
the scene of this shooting” and that “he would have testified on
M. Anderson[‘s] behalf in his April 1997 trial if his attorney
woul d have all owed him”

The case was referred to a magi strate judge, who appointed
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counsel to represent Anderson and, over the State’ s objection, set
the matter for an evidentiary hearing. After the hearing, the
magi strate judge i ssued a report reconmendi ng that Anderson’s writ
be granted and that he be retried or released within 120 days
followng entry of final judgnent. The nagistrate judge concl uded
that two of Anderson’s five clains were neritorious (1) the alleged
i neffective assistance of trial counsel for failure to investigate,
interview, and call eyewitness Arthur Gay and (2) the alleged
i neffectiveness of appel |l ate counsel for failure to investigate and
raise the Gay issue on appeal and for failure to assert the
i neffectiveness of trial counsel on direct appeal.

In a detailed report and reconmendation, the nmagi strate judge
held that both trial and appellate counsel were ineffective under
Strickland and that the M ssissippi Suprene Court’s finding to the
contrary constituted an unreasonable application of established
federal law. The magistrate judge briefly addressed the State’'s
claim that the petition was procedurally barred for failure to
exhaust state renedies, finding that “our analysis should suffice
to establish cause for any procedural default” and that “[t]he
requi site ‘prejudi ce’ has been di scussed t hroughout this report and
recommendati on.”

After de novo review and consideration of the State’'s
obj ections, the district judge adopted the recomendati on of the
magi strate judge in its entirety and entered a final |udgnent
directing the State to retry Anderson within 120 days or dism ss
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the charges against him The State tinely appeal ed. W stayed the
district court’s order pendi ng appeal and heard oral argunent on an
expedi ted basis.
1. ANALYSI S

A Exhaustion of State Renedies

1. Standard of Review

Whet her a federal habeas petitioner has exhausted state
remedies is a question of |aw revi ewed de novo. 2

2. Discussion

The threshold issue that we nust consider is whether
Anderson’s clains are procedurally barred because he has failed to
exhaust avail able state renedies. The State acknow edges that
Anderson had included in his state post-conviction petition the
sane ineffective assistance clains presented in the federal

petition and that Anderson identified both the Strickland standard

and non-testifying eyewitness Arthur Gay by nane. The State
contends, however, that Anderson is procedurally barred from
raising this claimin a federal habeas action because he did not
substantiate the “conclusory allegations” raised in his state
petition with the affidavit of Arthur G ay.

28 U.S.C. 8§ 2254(b)(1) requires that federal habeas

petitioners fully exhaust renedi es available in state court before

2 Wlder v. Cockrell, 274 F.3d 255, 259 (5th Cr. 2001);
Stevens v. Delaware Corr. Ctr., 295 F.3d 361, 368 (3d G r. 2002).
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proceeding in federal court.?3 This |ongstandi ng exhaustion
requirenent is not jurisdictional, but “reflects a policy of
federal -state comty...designed to give the State an initial
opportunity to pass upon and correct alleged violations of its
prisoners’ federal rights.”*

To satisfy the exhaustion requirenent, “a habeas petitioner
must have fairly presented the substance of his claimto the state
courts.”® This requirenment is not satisfied if the petitioner
presents new |l egal theories or factual clains in his federal habeas
petition.® W have consistently held that a “petitioner fails to
exhaust state renedies when he presents naterial additional

evidentiary support to the federal court that was not presented to

3 Section 2254(b)(1) provides in pertinent part:

An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted unless it appears that—
(A) the applicant has exhausted the renedies
available in the courts of the State; or
(B)(i) there is an absence of avail able State
corrective process; or
(ii) ~circunstances exist that render such
process ineffective to protect the rights of
the applicant.

4 Wlder, 274 F.3d at 260 (quoting Picard v. Connor, 404 U.S.
270, 275 (1971)) (enphasis omtted).

> Nobl es v. Johnson, 127 F.3d 409, 420 (5th Cr. 1997) (citing
Picard v. Connor, 404 U S. 270, 275-76 (1971)).

6 1d. (citing Anderson v. Harless, 459 U S. 4, 6-7 (1982)).
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the state court.”’
Al t hough exhaustion inquiries are fact-specific, as a general
rule “dismssal is not required when evidence presented for the

first time in a habeas proceeding supplenents, but does not

fundanentally alter, the claim presented to the state courts.”8

Courts have explained that *“although a habeas petitioner wll be
allowed to present ‘bits of evidence’ to a federal court that were

not presented to the state court,” evidence that “places the clains
inasignificantly different | egal posture nmust first be presented
to the state courts.”®

We have been called on to apply this famliar (though sonewhat

nebul ous) standard on several occasions. |In Grahamv. Johnson, !

we rejected, for failure to exhaust, a petitioner’s attenpt to
present —for the first time in federal habeas proceedings —
“significant evidentiary support” not previously submtted to the

state court. The “new’ evidence at issue in Gaham offered in

" Gaham v. Johnson, 94 F.3d 958, 968 (5th Cir. 1996)
(enphasi s added).

8 Caballero v. Keane, 42 F.3d 738, 741 (2d Cir. 1994)(citing
Vasquez v. Hillery, 474 U. S. 254, 260 (1986)) (enphasi s added); see
also 2 RaNDY HeRTz & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE &
PROCEDURE 8§ 23.3c, at 982 (4th ed. 2001)(“The controlling standard
seens to be that the petitioner exhausts the factual basis of the
claimas long as she did not either ‘fundanentally alter the |egal
claim already considered by the state courts’ or ‘attenpt[] to
expedite federal reviewby deliberately wi thhol ding essential facts
fromthe state courts.’”).

® Demarest v. Price, 130 F.3d 922, 932 (10th Cr. 1997).

10 94 F.3d 958 (5th Gir. 1996).
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support of the petitioner’s clains of ineffective assistance of
counsel and actual innocence, included affidavits of several
eyew tnesses and alibis, a police report, two psychol ogi st reports,
and a firearns report. After considering these nine “new
exhi bits, we concluded that, because the petitioner had “presented
significant evidentiary support...that was never presented to the
state courts” he had not exhausted his state renedi es and di sm ssal
of his federal habeas petition was warranted. !?

In Dowthitt v. Johnson,®® however, we concluded that two

suppl enental affidavits, submtted for the first tinme in support of
a federal habeas petition, did not render the petitioner’s clains

unexhausted. In Dowthitt, the petitioner asserted, inter alia, a

claimof ineffective assistance of counsel founded largely on his
attorney’s failure to present nental-illness evidence during the
penalty phase of his trial. In federal habeas proceedings,
Dowt hitt introduced the affidavits of two nental health experts in
support of his clains. Even though the affidavits had not been
presented to the state court, we concluded that because the
petitioner “had presented to the state habeas court his assertions

of nmental illness,” the “affidavits add[ed] little to those

1 1d. at 965.

2 1d. at 969.

13230 F.3d 733 (5th Gr. 2000).
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clains”' and did not warrant di sm ssal for failure to exhaust state
renedi es.
In this regard we deem instructive the Seventh Crcuit’s

analysis in Boyko v. Parke,!® a case that presented exhaustion

issues strikingly simlar to those presented by this case. I n
Boyko, the petitioner had consistently asserted that his trial
counsel was ineffectivein failing to consider and rai se particul ar
defenses, including the fact that he was suffering from post
traumatic stress disorder (“PTSD’').'® After the state court denied
his petition, Boyko pursued federal habeas relief, again urging
i neffective assistance of counsel. In the federal proceedings,
however, he attenpted to i ntroduce “new evidence —the transcript
of a juvenile hearing that ostensibly would have alerted an
effective attorney to the potential PTSD defense.?’

The Seventh Circuit concluded that Boyko had exhausted his
state renedi es “even though [he] did not base his argunents in the
state court on trial counsel’s failure to obtain the transcript.”18
The appel |l ate court enphasi zed that the petitioner was not seeking

to “present a ground of ineffectiveness that is entirely

¥4 1d. at 746.
15259 F.3d 781 (7th CGr. 2001).
6 1d. at 784.

17

d. at 787.

lBId

. at 789.
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i ndependent of the grounds presented in the state courts” and that
Boyko had argued consistently that his counsel was ineffective in
failing to pursue a PTSD defense.?® The transcript, the court
reasoned, did “not change the substance of these argunents” but
“merely supplies an additional piece of evidence that counsel would
have found had he pursued” the relevant theories.?

In this case, Anderson’s clains are unquestionably in a
conparatively “stronger evidentiary posture” than they were in
state court.? Nevertheless, several facts mlitate in favor of
exhaustion in this admttedly close case. First, the portion of
Anderson’s state post-conviction brief dedicated to ineffective
assistance is remarkably detailed in both fact and law. 22 Citing
Strickland, Anderson argued to the state court that he was “deni ed
ef fective assistance of counsel where counsel failed to pursue an
adequate investigation of [the] case and evidence against

petitioner.” Anderson further explained that “counsel has a duty

191 d.

20 |d.; see also Stevens v. Delaware Corr. Ctr., 295 F. 3d 361
370 (3d Gr. 2002) (concluding that petitioner’s subm ssion of
affidavits in support of failure to investigate claim did not
render clai ns unexhaust ed because the “new evidence “presented no
new facts but rather nerely recite[d] facts already submtted to
state courts”).

21 Joyner v. King, 786 F.2d 1317, 1320 (5th Cr. 1986).

22 Exhaustion requires only that the federal claim has been
fairly presented to the state’s highest court before a petitioner
pursues federal relief, either via direct appeal or state post-
convi ction proceedings. Onman v. Cain, 228 F.3d 616, 620 (5th Cr.
2000) .

11



to interview potential wtnesses and to make an independent
i nvestigation of the facts and circunstances of the case...Arthur
Gray, who was the boyfriend of Ms. Dorothy McKee [Brister] at the
time she was shot was eyewitness [sic] and could have identified
the shooter.” Significantly, in his state petition, Anderson
stated unequivocally that “[i]f M. Anderson’s trial counsel had
interviewed and subp[oenaed] himto trial, M. Gay would have
identified the petitioner as not the person that he...know as the
shooter [sic].”

Anderson has argued diligently that his attorneys were
constitutionally ineffective in failing to investigate and
interview Arthur Gay. He has consistently asserted that if Gay
had been interviewed and called to testify at trial, he would have
exoner ated Anderson. The “new evidence (Gay' s affidavit) does
not “fundanentally alter” Anderson’s state claim it nerely
confirnms what he has been asserting all along. In light of al
this, we conclude that the affidavit of Gay is a “supplenent” to
the record presented to the state court, but does not “place the
clains in a significantly different |egal posture.”? As such, we
hold as a matter of |aw that Anderson’s clainms were exhausted in

state court.?*

23 Deparest, 130 F.3d at 932.

24 This result is not nmeant to overrul e our holdings in Joyner
v. King, 786 F.2d 1317, 1320 (5th Gr. 1986); Brown v. Estelle, 701
F.2d 494, 496 (5th Cr. 1983); and Hart v. Estelle, 634 F.2d 987,
988 (5th Cir. 1981). First, as these decisions were issued prior to
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In reaching this conclusion, we note also that Anderson did
not “attenpt[] to expedite federal review by deliberately
wi t hhol ding essential facts from the state courts.”?® On the
contrary, as noted by the magi strate judge, any failure to devel op
the facts in support of his petition was not the result of his | ack
of diligence; “the constitutional violation itself prevented the
di scovery of Gay's testinony,” and there is no evidence that
Anderson intentionally withheld this evidence until he reached a
nmore receptive forum Furthernore, if the state court had held an
evidentiary hearing, Gay’'s excul patory testinony |likely woul d have
been elicited, as it was in the federal proceedings. Accordingly,
we agree with the district court’s determ nation that Anderson has
exhausted his available state renedies, so we proceed to address

the merits of his federal habeas petition.?5

(or soon after and without reference to) the Suprene Court’s
decision in Vasquez v. Hillery, they are of [imted rel evance here.
I n Vasquez, the Court explained that supplenental evidence that
does not “fundanentally alter the | egal cl ai mal ready consi dered by
the state courts” does not “require that the [ habeas petitioner] be
remtted to state court for consideration of that evidence.”
Vasquez, 474 U.S. at 622. Second, we enphasize that whether
evi dence “fundanentally alters” or nerely “supplenents” the state
petition is an inquiry that is, by necessity, case and fact
speci fic.

25 Vasquez, 474 U.S. at 260; see also 2 Hertz & LIeBvaN § 23. 3c,
at 982 n.57 (explaining that “[i]n general, the courts apply the
‘factual simlarity’ requirenent in a less stringent manner when
the ‘new facts at issue were di scovered during federal proceedings
and were not easily discoverable before then”).

26 W& recogni ze that the Tenth and Fourth Circuits have arrived
at contrary results when confronted with sonmewhat anal ogous (but
di stingui shable) facts. In Denmarest v. Price, the habeas petitioner

13



B. | neffective Assistance of Counsel

1. Standard of Review

In a habeas corpus appeal, we review findings of fact for
clear error and issues of |aw de novo using the sane standards as
the district court.?” Because Anderson’s petition for habeas reli ef

was filed in 2001, the Anti-Terrorismand Effective Death Penalty

i ntroduced, in support of his federal petition, the testinony of
several new w tnesses as evidence of his contention that “nore
t horough preparation by [trial counsel] would have uncovered
evidence that very significantly strengthened” his defense. 130
F.3d 922, 936 (10th Cr. 1997). The Tenth Crcuit, reversing the
district court, held that because the new evi dence “does not nerely
suppl enent evidence in the state court record” but “is nore like a
180 degree turn,” dism ssal was warranted. W agree, as evi denced
by our holding in G .aham that substantial new evidence rising to
the level of a “180 degree turn” renders a claimunexhausted. In
Denmarest, as in Gaham the petitioner sought to introduce new
factual allegations, including, for the first tinme, the nanes of

sever al excul patory w tnesses. In contrast, Anderson has
consistently identified one eyew tness, Arthur Gray, and seeks only
to supplenent his petition with Gay’'s affidavit. In Wse v.

Warden, Maryland Penitentiary, 839 F.2d 1030 (4th G r. 1988), the
petitioner alleged, in both state and federal proceedi ngs, that the
State had withheld critical exculpatory evidence — an inmmunity
agreenent between a key prosecution witness and the State. In
support of his federal petition, however, the petitioner offered,
for the first time, the actual agreenent, i.e., “direct proof” of
his clainms. 1d. at 1034. The Fourth Crcuit concluded that “[t]he
new evi dence significantly alter[ed] the posture of [his] claini
and that the state court “nust be given an opportunity to eval uate
the claimin its new posture and to nmake rel evant findi ngs of fact
to which the federal courts nmust in turn defer.” 1d. W rejected
such a per serule in Dowhitt, where sone suppl enental “proof” of
a claimwas added in the federal proceedings, but the claimwas
nevert hel ess consi dered exhausted. Today we abide by the Suprene
Court’s rule in Vasquez; Anderson has exhausted state renedies
because t he suppl enental evidence submtted in federal proceedings
does not “fundanentally alter” the claim previously presented to
the state court.

21 Catalan v. Cockrell, 315 F.3d 491, 492 (5th Cr. 2002).
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Act (“AEDPA’) governs this appeal. Under the AEDPA, we cannot
grant habeas relief to a state prisoner “wth respect to any cl aim
that was adjudicated on the nerits in State court proceedi ngs”
unless the state decision “was contrary to, or involved an
unr easonabl e application of, clearly established [f]ederal |aw "?2®

The Suprene Court has recently offered direction for courts
assessi ng “unreasonabl e applications” of federal law. In WIllians
v. Taylor,? the Court instructed | ower courts to ask whether “the
state court’s application of clearly established federal |aw was
obj ectively unreasonable.”3 The Court enphasized, and we have
since reiterated, the “critical di stinction” between an

“unreasonabl e application” of federal |aw and an erroneous or

28 28 U.S.C. 8§ 2254(d)(1). The statute provides in pertinent
part:
(d) An application for a wit of habeas corpus on behal f
of a person in custody pursuant to the judgnent of a
State court shall not be granted with respect to any
claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the clai m—
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.

29 529 U.S. 362 (2000).

3 1d. at 409. The Court also explained that a state court
decision is “contrary to our clearly established precedent if the
state court applies a rule that contradicts the governing | aw set
forth in our cases” or “if the state court confronts a set of facts
that are materially indistinguishable froma decision of this Court
and nevertheless arrives at aresult different fromour precedent.”
Id. at 405-06 (enphasis added).
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incorrect application of federal law. 3 “[A] federal habeas court
may not issue the wit sinply because the court concludes in its
i ndependent judgnent that the rel evant state-court deci sion applied
clearly established federal |aw erroneously or incorrectly...that
application nust also be unreasonable.”?3? In this circuit, a
federal habeas court reviews “only a state court’s ‘decision,’ and
not the witten opinion explaining that decision.”?33

2. Discussion

The “clearly established federal | aw applicable to Anderson’s

claimis the famliar two-prong test of Strickland v. Washi ngt on. 3

Under Stri ckl and, Anderson nust denpbnstrate both that hi s

attorney’s performance was deficient (“cause”) and that this
deficiency prejudiced his defense (“prejudice”). Anderson contends
that both his trial and appellate counsel were constitutionally
ineffective: trial counsel in failing to investigate, interview

eyew t nesses, and call excul patory witness Arthur Gay to testify;

31 Neal v. Puckett, 286 F.3d 230, 236 (5th Cr. 2002) (en
banc) .

2 Wllianms, 529 U. S. at 411.

3% Neal, 286 F.3d at 246 (explaining that “our focus should be
on the ultimate | egal conclusion that the state court reached and
not on whet her the state court consi dered and di scussed every angl e
of the evidence.”). Conpare Lindh v. Murphy, 96 F.3d 856, 871 (7th
Cr. 1996) (en banc).

34 466 U.S. 668 (1984); Neal, 286 F.3d at 235 (“It is past
question that the rule set forth in Strickland qualifies as
‘clearly established [f]ederal |aw, as determ ned by the Suprene
Court of the United States.”)(quoting Wllians, 529 U S. at 391).
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appellate counsel in failing to uncover and argue both trial
counsel’s errors and Arthur Gray’ s excul patory testinony.
a. Cause

To establish a threshol d deficient performance, Anderson nust
first denonstrate that “counsel’s representation fell below an
objective standard of reasonabl eness.”® Courts “judge the
reasonabl eness of counsel’s chal |l enged conduct on the facts of the
particul ar case, viewed as of the tine of counsel’s conduct.”3 In
Strickland, the Court specifically addressed so-called “failure to
i nvestigate” clainms, explaining that “strategi c choi ces nade after
t horough investigation of |law and facts relevant to plausible
options are virtually unchall engeable.”? The Court further
expl ai ned, however, that “strategic choices nmade after |ess than
conpl ete investigation are reasonabl e precisely to the extent that
reasonabl e professional judgnents support the limtations on
i nvestigation.”3 |n short, “counsel has a duty to nake reasonabl e

investigations or to make a reasonable decision that nakes

35 Strickland, 466 U.S. at 688.

% 1d. at 690.
3 1d.

% ]1d. at 691. The Suprenme Court recently clarified these
famliar standards in Wgqggins v. Smth, No. 02-311, 2003 W
21467222, at *8(U.S. June 26, 2003) (explaining that in Strickland
“we defined the deference owed such strategic judgnents in terns of
t he adequacy of the investigations supporting those judgnents” and
enphasi zing that the court’s focus in failure to investigate clains
is “whether the investigation supporting counsel’s decision
was itself reasonable”).

17



particul ar investigations unnecessary.”?

Guided by Strickland, we have held that counsel’s failure to

interview eyew tnesses to a char ged crime constitutes

“constitutionally deficient representation.”* |n Bryant v. Scott,

the defense attorney failed to interview two eyew tnesses and
“restricted his pretrial investigation to discussions with [the
def endant], review of the indictnent against [the defendant], and
exam nation of the prosecutor’'s file.”* We concluded that
“information relevant to [the] defense m ght have been obtained
t hrough better pretrial investigation of the eyew tnesses, and a
reasonabl e | awer would have nmade sone effort to investigate the
eyew t nesses’ testinony.”*

Notably, in Bryant, we expressly rejected the notion that
“vi gorous” cross-exam nation of eyewitnesses at trial can “cure”
counsel’s failure to interview the wtnesses before trial. e
pointed to the obvious fact that effective cross-exam nation “does
not necessarily indicate that a reasonable |awer, viewing the

trial ex ante, woul d have regarded an intervi ew of the eyew t nesses

3 | d. (enphasis added).
40 Bryant v. Scott, 28 F.3d 1411, 1418 (5th Cir. 1994).

4 1d.

42 1d.; see also Thomas v. Lockhart, 738 F.2d 304, 308 (8th
Cr. 1984) (finding ineffective assistance where counsel’s
“Investigation of the case consisted of review ng the investigative
file of the prosecuting attorney” and holding that the
“investigation fell short of what a reasonably conpetent attorney
woul d have done”).

18



as unnecessary.”® The panel also noted that even if cross-
exam nation was effective, “that is not to say it could not have
been i nproved by prior investigation.”*

Moreover, in Bryant, we squarely rejected the argunent nade by
the State here — that a failure to interview wtnesses is
excusabl e as “a strategic decision” if the witnesses woul d not have
been credible. Acknowl edging that a lack of credibility mght
support a strategic decision not to call a witness to testify at
trial, we explainedthat a wtness’s character flaws cannot support

afailuretoinvestigate. Wthout so nuch as contacting a w tness,

much | ess speaking with him counsel is “ill-equi pped to assess his
credibility or persuasiveness as a W tness.”*

Not surprisingly, other courts have al so concluded that the
“failure to conduct any pretrial i nvestigation generally
constitutes a clear instance of ineffectiveness.”* Al though they
remai n m ndful that “the range of reasonabl e professional judgnents
is wde,” courts recognize that “[i]neffectiveness is generally

clear in the context of a conplete failure to investigate because

43 1d. at 1419.

4 1d.; see also Waqggins, 2003 W 21467222, at *10 (“[T]he
‘strategic decision’ the state courts and respondents all invoke to
justify counsel’s limted pursuit of mtigating evidence resenbl es
nore a post-hoc rationalization of counsel’s conduct than an
accurate description of their deliberations prior to sentencing.”).

4 United States v. Gray, 878 F.2d 702, 711 (3d G r. 1989).
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counsel can hardly be said to have nade a strategi c choi ce agai nst
pursuing a certain line of investigation when [he] has not yet
obtained the facts on which such a decision could be nade.”*
Strickland sinply “does not require...defer[ence] to decisions that
are uninfornmed by an adequate investigation into the controlling
facts and | aw. "

In this case, Anderson has concl usively established that trial
counsel was deficient, i.e., that his “representation fell bel ow an
obj ective standard of reasonabl eness.” During the evidentiary
hearing, Anderson’s trial counsel, who was disbarred in 1999
expl ained the “reasons” underlying his decision not to interview
Arthur G ay: “There was nothing in the discovery that | was
provided fromthe police and fromthe D.A’'s office that gave ne
any indication that he [Gay] would be a favorable wtness to
Rol and Anderson.” Counsel further explained that “ordinarily,”
once he was provided discovery from the District Attorney that
i ndi cated a w tness was “not favorable,” he woul d not i ndependently
interview that w tness. According to counsel, he “probably”
realized the week before trial that the State would not call Arthur
Gay to testify and attenpted to highlight Gay s absence to
Anderson’s advantage at trial

W conclude that trial counsel’s admtted failure to

47 1d. (citing Strickland, 466 U S. at 690-91).

4 United States v. Drones, 218 F.3d 496, 500 (5th Cir. 2000).
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i nvestigate under these circunstances rises to the level of a
constitutionally deficient performance. Counsel conceded that he
relied exclusively on the investigative work of the State and based
his own pretrial “investigation” on assunptions divined from a
reviewof the State’s files. Gven the gravity of the charges, and
the fact that there were only two adult eyew tnesses to the crineg,
it is evident that “a reasonabl e | awyer woul d have nade sone effort
to investigate the eyew tnesses’ testinony”* and that trial
counsel s representati on was deficient.

The State’'s attenpts to characterize trial counsel ’s
representation as “effective’” are feckless. The State enphasi zes
that (1) trial counsel did nount a defense, calling both Anderson’s
ex-w fe and a weddi ng phot ographer to testify about his appearance
at the tinme of the crinme; (2) counsel “vigorously cross-exam ned”
the State’s witnesses; (3) the decision not to interview Gay was
reasonabl e based on the State’'s discovery, which indicated that
Gray’s description of the assail ant matched that of Brister and her
daughter; (4) trial counsel effectively used the State’ s decision
not tocall Gray to Anderson’s “strategi c” advantage; and (5) tri al
counsel successfully noved, post-trial, for the dismssal of two
counts.

Each of these rationalizations msses the mark. The fact that

trial counsel was marginally successful in sonme respects does not

4 Bryant, 28 F.3d at 1418.
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excuse his conplete failure to investigate and prepare before

trial. More inportantly, there is no evidence that counsel’s
decision to forego i nvestigati on was reasoned at all, andit is, in
our opinion, far from reasonable.?® Counsel’s failure to

investigate was not “part of a calculated trial strategy” but is
likely the result of either indolence or inconpetence.® Finally,
the State’s attenpt to distinguish Bryant by enphasizing that the
over | ooked eyewi tnesses in that case were “the cornerstone of the
State’s case,” is feeble at best. In a claimgrounded in failure
to interview, the “quality” and potential persuasiveness of the
eyewitness is largely inmmterial; indeed, if trial counsel had
interviewed Gray, he m ght well have proven to be the “cornerstone”
of the defense.
b. Prejudice

Under Strickland's second prong, Anderson nust establish

“prejudi ce” —a “reasonable probability that, but for counsel’s

unpr of essional errors, the result of the proceedi ng woul d have been

50 Drones, 218 F.3d at 500 (citing Strickland, 466 U.S. at 690-

91).

51 Nealy v. Cabana, 764 F.2d 1173, 1178 (5th Cir. 1985); see
also Loyd v. Witley, 977 F. 2d 149, 158 (5th G r. 1992) (expl aining
that “[w het her counsel’s om ssion served a strategic purpose is a
pi votal point in Strickland and its progeny” and that this “cruci al
distinction between strategic judgnent calls and plain om ssions
has echoed in the judgnents of this court”).

2 W agree with the magistrate judge's observation that
“Iw hen the State confirnmed it would not call Gay, this should
have been a ‘red flag’ alerting defense counsel that Gray nay have
been useful to the defense.”
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different.” A “reasonable probability” is “a probability
sufficient to underm ne confidence in the outcone.”* Under the
di screte facts of this case, we conclude that Anderson has net this
“substantial burden.”

At trial, the State’'s case rested prinmarily on the eyew tness
testinony of the victim and her daughter. The wvictins
identification was based on her fortuitous encounter with Anderson
sone three years after the crine; the daughter was a child when she
w tnessed the incident three years earlier. The record reflects
that no other eyewtnesses testified at trial and, apparently,
there was no physical evidence |inking Anderson to the crinme. In
light of this relatively “weak” case,*® there is a reasonable
probability that “but for” trial counsel’s failure to interviewand
call Arthur Gay to testify, the result of the proceeding would
have been different. As noted, Gray was one of only two adults to
W tness the events. Certainly his testinony would have been a
powerful rebuttal to that of the victim and her m nor daughter.
Anderson had been tried once before, on the sanme charges and

presumably on the sane evidence, and the jury was unable to reach

53 Strickland, 466 U.S. at 694.

54 1d.

% The State grossly mscharacterizes the evidence against
Anderson as “overwhelmng.” The record indicates that the State
called six witnesses in its case-in-chief: Dorothy and Fredrika
Brister, Dexter Patrick, Anderson’s fornmer cellmte (a jail house
informant), and three | aw enforcenent officials.
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a verdict. Accordingly, we conclude that Anderson has established
the requi site cause and prejudice required to establish ineffective
assi stance of trial counsel.?®®

Thi s does not, however, end our analysis; this constitutional
failing nmust be assessed through the prism of the AEDPA's highly
deferential standards. Neal instructs that courts are to | ook only
tothe “ultimate | egal conclusion that the state court reached and
not [to] whether the state court considered and di scussed every
angl e of the evidence.”® The M ssissippi Suprenme Court ruled on
Anderson’s clains in a one-paragraph order, wthout specifically

addressing the ineffectiveness of trial counsel.®® G ven counsel’s

°¢ As we concl ude that trial counsel was ineffective, we do not
reach the issue of appellate counsel’s perfornmance. Catalan, 315
F.3d at 493 n.2 (“Because we find ineffective assistance with
respect to [trial counsel] we do not reach the issue of appellate
counsel s performance.”).

° Neal , 286 F.3d at 246.

 In a one-page order denying state habeas relief the
M ssi ssi ppi Suprene Court expl ai ned

Anderson al |l eges that he received i neffective assi stance
of counsel on direct appeal in that counsel failed to
raise certain issues on appeal. Anderson also all eges
there is newy discovered evidence which raises doubt
about the wvalidity of his conviction. After due
consideration the panel finds that the issues Anderson
woul d have rai sed on direct appeal are without nerit, and
appel | at e counsel was not i neffective under Strickland v.
Washi ngton, 466 U. S. 668 (1984), for not raising these
i ssues. The panel further finds that the unsigned
affidavit relied on by Anderson does not anount to newy
di scovered evidence, and the Application for Leave to
Proceed in the Trial Court is not well taken and should
be deni ed.
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admtted failure to investigate and interview at | east one cruci al
eyew t nesses, and assumng the M ssissippi court applied

Strickl and, *® we concl ude t hat Ander son has established a Stri ckl and

violation and that the M ssissippi state court’s “ultimate | egal
conclusion” to the contrary was objectively unreasonabl e.
I11. Conclusion

For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

The affidavit referenced in the court’s order is not that of Arthur

Gray, but was in support of Anderson’s unrelated claimof “newy
di scovered evi dence.”

% See, e.q., Catalan, 315 F.3d at 492 n.3 (“assum ng” that
state court applied Strickland, because the parties briefs focused
on Strickland, even though the state court did not issue a witten
opi ni on).
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