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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10733

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

JAMES R FI SHER and JOHN R CARNEY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

February 13, 1997
Before POLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.
DUHE, Circuit Judge:

Def endant s- Appel | ants Janmes Fisher and John Carney appeal
their convictions on several counts including bank fraud, nail
fraud, wre fraud, conspiracy, and naking fal se statenents to the
Federal Hone Loan Bank Board and the O fice of Thrift Supervision.
For the reasons assi gned, we reverse and vacate the convictions and

remand for a newtrial.?

Wé note at the outset there is no double jeopardy issue in
remanding for a newtrial: “[T] he Doubl e Jeopardy O ause’ s general
prohi biti on agai nst successive prosecutions does not prevent the
government fromretrying a defendant who succeeds in getting his
first conviction set aside, through direct appeal or collatera
attack, because of sone error in the proceedings leading to
conviction.” Lockhart v. Nelson, 488 U S. 33, 38, 109 S.C. 285,




BACKGROUND

In 1984, Janes Fisher, John Carney and Jeff Noebel? forned
Equi source Realty Corporation as a real estate investnent conpany
in Dallas, Texas. By 1987, Texas real estate was no |longer a
profitable investnent, and the Equi source Realty partners began to
i nvestigate ot her business opportunities.

At that time, the savings and | oan i ndustry was in di sastrous
condi ti on. Many S&Ls had decl ared bankruptcy, and the federa
governnent was faced with the unappealing reality of bailing out
nunmerous failed institutions. In an effort to curtail the
di saster, the Federal Honme Loan Bank Board (“FHLBB”) sought private
investors to aid in the bailout.

To i nduce investnent, bankrupt S&Ls were allowed to recogni ze
“regulatory goodwi Il” as an asset. This goodwi |l was not
recogni zed under Generally Accepted Accounting Principles, but was
instead a creation of federal regulators. The goodwi || asset
created artificial capital for S& s w thout requiring investors to
contribute hard dollars.

Equi source Realty becane interested in acquiring an S& in the
sumer of 1987. |t targeted Baysi de Savi ngs and Loan Associ ation
in Port Charlotte, Florida, and applied for regul atory approval to
purchase the institution. |In the fall of 1987, Bayside had zero

val ue, was $1, 000,000 in debt and was | osing $50, 000 a nont h.

289 (1988).

2Jeff Noebel was indicted with Fisher and Carney but entered
into a plea agreenent and was not a defendant.
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To acquire Bayside, the defendants and Noebel forned
Equi source Capital Corporation to act as the general partner of a
newly fornmed bank holding conpany, U S Savings Associates
(“USSA"). Davis Hughes served as president of a sister
organi zati on, Equi source Financi al Corporation.

Oiginally, USSA proposed to regulators it raise $3,000, 000
for the acquisition: $2,000,000 in equity and $1, 000,000 in debt.
This proposal received approval. However, before closing, USSA
opted to instead rai se $4,000,000 in equity, with $875, 000 of that
sum subj ect to repurchase agreenents. To acconplish this goal
USSA sold 80 units in USSA for $50,000 a unit to approxi mately 37
i nvestors.

Sonme of the investors in USSA were represented by Joe
Courrege, an agent for the financial interests of several NFL
football players (“Players”). Courrege had purchased several hones
in Dallas in the early eighties and then sold the honmes to the
Pl ayers as investnents. By 1988, however, changes in the tax | aws
and the general decline of the real estate market had contri buted
to extrenely high interest rates on the | oans nade to acquire the
hones. Courrege was interested in refinancing these hones to
decrease the nonthly | oan paynents.

Early in 1988, Courrege |learned of the USSA investnent. As
incentive to have his Players invest, USSA prom sed Courrege it
woul d obtain refinancing on the Players’ hones if the Players
bought units in USSA

Jeff Wal ker was represent ed by Courrege and sought to purchase



a USSA share. Jeff Walker’s father Trent \Wal ker deposited $10, 000
wi th USSA for the purchase of one share, with the remai ni ng $40, 000
owed to be financed. Trent Wal ker was offered a repurchase
agreenent if the honmes owned by his son were not refinanced by
Decenber 31, 1988. Both Wil kers had troubl e obtaining financing
for the remaining $40, 000 owed, so Trent \Wal ker sent USSA a check
for $40,000 in October 1988 to be placed in escrow until financing
of the bal ance cane through. That check was instead cashed by
USSA.

QG her investors were also prom sed repurchase agreenents.
Anot her Courrege client, Gary Hogeboom invested $100, 000 i n USSA
wi th the understandi ng his homes woul d be refinanced, and that his
shares would be repurchased if such refinancing did not cone
t hrough. M chael Barlerin purchased one unit in USSA in Qctober
1988. Barlerin testified he was prom sed a repurchase agreenent.
Ramesh Mahtani, an investor who joined the Bayside Board of
Directors, paid $250,000 for five units in USSA in Cctober 1988.
He al so testified USSA prom sed himhe could “put” the investnent
back to USSA within 18 nonths of the investnent. Theodore Taub,
another investor who joined the Bayside Board of Directors,
purchased one unit for $50,000, and testified USSA prom sed hima
repurchase agreenent. Dennis Noebel, USSA partner Jeff Noebel’s
brot her, bought a half unit with the understanding he could “put”
t he i nvest nent back.

Bradl ey Branson, a professional basketball player 1iving

abroad, purchased two units of USSA through his accountant M chael



Tannery. In Septenber 1988, Tannery sent USSA a check for $20, 000
on Branson’s behalf, with the renai nder of the purchase price to be
financed. Tannery then sent another Branson account check to USSA
in Cctober for $20, 000. Tannery clained the check was sent by
m st ake. That check was cashed by USSA.

The USSA investnent was beset with problens fromthe start.
After promsing refinancing to the players as an incentive to
i nvest nent , USSA discovered that their honmes had dropped
significantly in value since their original financing, and that
refinanci ng could only be obtained based upon the new worth of the
hones. The Players believed that the honmes could be refinanced
w thout any out of pocket expense. In reality, large |oan
shortfalls would result, necessitating a hefty paynent from the
Pl ayers. Refinancing on the terns the Players had expected was not
forthcom ng.

The Baysi de i nvestnent itself al so received a severe blow. In
1989, Congress passed the Financial Institution Reform Recovery,
and Enforcenent Act of 1989 (“FIRREA’), Pub.L. 101-73, 103 Stat.
183. FIRREA elimnated the regulatory goodw || offered by
regulators as an incentive to purchase S&Ls. This severely
restricted the anount of capital available in S&.s using regul atory
goodwi I |, and also limted the size of the S& s since their ability

to lend was contingent on their capital reserves.® Bayside had

3ln United States v. Wnstar Corp., 116 S.Ct. 2432 (1996), the
Suprene Court held that the United States breached its contracts
to allow purchased savings and |oans to use regulatory goodw ||
when it passed FIRREA. The Court al so held the governnent coul d be
liable for this breach. Bayside currently has a $5, 000, 000 action
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used nmuch of its original cash investnent to pay off Bayside’'s
debts to federal regulators, and had relied on the goodw Il to
support its capital base until the institution had recouped sone of
its | osses. Bayside’s capital base was reduced by FIRREA from
cl ose to $4, 000,000 to around $800, 000.

As well as vastly reducing operating capital, FIRREA greatly
dimnished the attractiveness of S&L investnent. Many USSA
i nvestors were understandably nervous, and sone of those wth
repurchase agreenents with USSA sought to exercise them However,
after FIRREA, USSA no |onger had surplus capital, and could not
make good on all the repurchase agreenents. Sone of the parties
i nvol ved sued USSA to enforce the buy back provision.

M chael Tannery, Bradley Branson’s accountant, had difficulty
obtaining a refund of his $20,000 overpaynent for Branson’s
account . He testified that Fisher told himto apply for a |oan
from Bayside in Branson’s nane, and that Fisher and Carney would
then repay the | oan.

In its indictnent against Carney, Fisher, Noebel and Hughes,
the Governnent charged they conspired to commt mail fraud, wre
fraud, and bank fraud, and al so conspired to nmake fal se statenents
to and obstruct the operation of the FHLBB and O fice of Thrift
Supervision. The indictnent then charged separate counts of nai
fraud, wre fraud, making fal se statenents, and bank fraud.

At trial, Fisher and Carney were found guilty of all charges

agai nst them Hughes was acquitted. Fi sher and Carney were

pending to recover losses it attributes to FlI RREA
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sentenced to 87 nonths in prison, followed by five years’
supervi sed rel ease, and ordered to pay $895,000 in restitution
They now appeal .

Di scussi on

The def endants assign nunerous points of error to their trial
proceedi ngs. W discuss certain of those points bel ow.

l.

Carney alleges the district court erred when it denied his
nmotion for newtrial because the Governnent inperm ssibly i npeached
hi mon cross exam nation wth a constitutionally infirmconviction.

Several nonths before his trial in this case, a Texas court
found Carney guilty of crimnal contenpt for failure to conply with
a state court’s turnover order.* The judge in the contenpt hearing
al so made many factual findings inplying Carney had acted in a
decei tful and unscrupul ous manner. Carney sought a wit of habeas
corpus fromthe Texas Suprene Court.

Wil e Carney’ s habeas application was pending, the present
action went to trial. Before Carney testified, the Governnent
obtained aruling allowing it to i npeach Carney with the conviction
and factual findings fromthe turnover action. The district court
held that Carney could have both the conviction and factual
findings used against himif he chose to testify in his defense.

Notwi thstanding this ruling, Carney chose to testify to

“According to Carney’'s testinony, Dennis Noebel filed a
lawsuit to enforce his repurchase agreenent. USSA apparently
settled with him Noebel obtained a final judgnent agai nst Carney
i n Decenber 1993, and a hearing related to the satisfaction of that
judgnent resulted in the crimnal contenpt conviction.
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explain his version of the events the Governnent was prosecuting.
Because t he Governnent had al ready obtained a ruling fromthe tri al
court allowing it to introduce the contenpt conviction if Carney
testified, Carney’s attorney asked hi mabout the contenpt hearing
and conviction on direct in an effort to aneliorate any forthcom ng
negati ve cross exam nation. Carney tried to explain his version of
the events leading to the conviction: nanely, that he had believed
the hearing would be a restricted inquiry into the turnover of
certain assets.® Contrary to Carney’s expectations, the hearing
qui ckly escalated into a very serious inquiry on the turnover order
that resulted in the contenpt conviction.

The Governnent nmade the contenpt conviction and the
acconpanying factual findings a central elenment of its cross
exam nation of Carney, subjecting Carney to rigorous interrogation

on both topics.® The cross exam nation succeeded i n maki ng Car ney

Carney initially represented hinself before realizing the
seriousness of the hearing and retaining an attorney.

The Governnent referred to the conviction in its cross
exam nation repeatedly. The exam nation specifically addressed
nunmer ous factual findings nade by the state court. Typical of the
exchange between the Governnment and Carney are the follow ng
excerpts:

BY THE GOVERNVENT:

Q You' re no stranger to m srepresentations in court or out
of court, are you, sir?
MR. CARNEY:
A | don’t know what that question asks ne.

Q VWll, we know, do we not--you don’t deny, or do you, that
when Judge Hof fman convicted you of contenpt he found
that you had specifically nade m srepresentati ons which
justified the nost severe inpositions of sanctions? He
found that, didn't he?

He did.

And he sentenced you to jail for six nonths based on your

QX
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appear corrupt, untruthful, and dishonest. In short, Carney’s
credibility was severely underm ned by this questioning.

Soon after trial concluded and Carney was convicted, the
contenpt conviction was overturned by the Texas Suprene Court on
the grounds Carney did not receive full and proper notice of the
subject matter of the contenpt notion, or when, how and by what
means he was guilty of contenpt. Carney noved for a newtrial in
the present case on the ground that the use of the invalid
conviction and factual findings was highly prejudicial to him He
argued that his guilt or innocence rested on his credibility, and
that “mani fest and undue harni was done to hi mby cross exam nation
with an invalid conviction. The district court denied that notion.

Wi | e Federal Rule of Evidence 609 specifically details the
rul es of inpeachnent at trial by evidence of prior conviction, past
cases have carved out exceptions beyond the scope of that rul e when

an exception is necessary to protect the constitutional rights of

conduct, didn't he?
A That is on appeal and | disagree with his order and the
notice upon which it was founded.
* * %
Q [ Judge Hof f man] specifically found, for exanple, that you
had engaged in dilatory and harassing tactics for the
pur pose of del aying, didn’t he?

A | believe that's in the order, yes.

* * %

Q When you descri bed the outcone of this matter on Fri day,
you said you were branded, right?

A Yes.

A And that’s because you were branded for what you really
are: soneone who's nodus operandi is to engage in
repeated intentional m srepresentations, deceptions and
delaying tactics. Isn't that the truth, sir?

A No, sir.

Record Vol . 14 at 82-110.



t he accused. For exanple, the Suprene Court has held that the
adm ssion of a prior crimnal conviction at trial to support guilt
or enhance punishnent is inpermssible if that conviction was
invalid because it was obtained in violation of the defendant’s

right to counsel. Burgett v. Texas, 389 U S. 109, 115, 88 S. C

258, 262 (1967). Later Suprene Court cases reaffirnmed this rule.
United States v. Tucker, 404 U. S. 443, 92 S.Ct. 589 (1972); Loper

v. Beto, 405 U S. 473, 92 S.C. 1014 (1972).

This Court addressed the Burgett rule in Spiegel v. Sandstrom
637 F.2d 405 (1981). Def endant Spiegel’s petition for habeas
relief froma state conviction was granted by a federal district
court. The state appeal ed. Spiegel argued his sentence in atrial
for aggravated battery was enhanced because of a prior
constitutionally invalid conviction for bribery, and that the
prosecutor at trial prejudiced Spiegel by asking himif he had ever
been convicted of a felony. At the time of trial, the earlier
convi ction was pendi ng on appeal.

After Spiegel was convicted of battery, his bribery conviction
was overturned on two grounds. First, the Florida Court of Appeals
found Spiegel was denied effective assistance of counsel in
violation of the Sixth Arendnent. Second, the appeal s court stated
illegally seized evidence was inperm ssibly introduced against
Spiegel in violation of his Fourth Arendnent rights. Spiegel was
retried for battery and acquitted. This Court held the district
court had properly granted habeas relief because the

constitutionally infirm conviction should not have been used
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agai nst Spi egel .
The Spi egel Court stated:
W perceive a mjor distinction between a prior

conviction appealed on non-constitutional grounds and
one, as here, appealed on the ground of violation of a

Si xth Anendnent right to counsel. . . .Here, Spiegel’s
guilt or innocence rested on his credibility. . . .[He
was the sole witness to testify in his behalf. The

Federal district court determ ned that manifest and

undue harm was done to Spiegel through the introduction

of his prior unconstitutional conviction.

Spi egel , 637 F.2d at 407.

Carney argues that since the Texas Suprene Court found he was
not given notice of the contenpt notion or exactly how he was
guilty of contenpt, a violation of his due process rights, this
Court should find that use of an invalid conviction obtained in
violation of constitutional rights other than the Sixth Amendnent
was error for which Carney deserves a new trial. The conviction
was not overturned for a technical error, but because of a
substantive violation of his constitutional rights. He argues his
credibility was of central inportance at his trial, since the jury
was forced to decide in several instances whether to believe Carney
or the Governnent’s witnesses. Wen he was nade to appear a liar
on cross examnation, his character for veracity was inpugned
beyond repair.

The Governnent clains that Carney is not entitled to a new
trial despite the introduction of an invalid conviction for
numer ous reasons. It first argues Carney waived his right to
appeal the use of the conviction since he introduced it in direct

exam nation, relying on United States v. WIllianms, 939 F.2d 721
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(9th Gr. 1991), Shorter v. United States, 412 F.2d 428 (9th Cr

1969), cert. denied, 396 U S 970 (1969), and United States V.

Cobb, 588 F.2d 607, 613 (8th Gr. 1978), cert denied, 440 U S. 947

(1979).

However, the Fifth Grcuit has held a party is not prohibited
from introducing evidence in direct exam nation when the trial
court has already ruled the evidence nay be introduced on cross

exam nation. Reyes v. Mssouri Pac. RR Co., 589 F.2d 791 (5th

Cr. 1979). Plaintiff Reyes unsuccessfully attenpted, through a
motion in limne, to keep certain evidence excluded fromtrial
Anticipating introduction of the evidence by the defense, and “[i]n
an attenpt to mnimze the damaging effects of his prior
convi ctions, Reyes brought themout on direct examnation.” |d. at
793. On appeal, the defense argued Reves wai ved error by hinself
i ntroduci ng evidence of the prior convictions. This Court refused
to accept that argunent, stating, “After the trial court refused to
grant Reyes’ notion in limne to exclude the evidence, he had no
choice but to elicit this information on direct examnation in an
effort to aneliorate its prejudicial effect.” [1d. at 793 n. 2.
Foll ow ng our Reyes holding, we decline to agree that when
opposi ng counsel obtains aruling allowing it tointroduce damagi ng
evi dence on cross, the affected party who attenpts to anticipate
that negative evidence waives his right to object to the
i ntroduction of that testinony by hinself raisingit. Cearly, no
def endant woul d i ntroduce danmagi ng testinony unless he feared he

woul d be nore injured by the jury first hearing of that evidence
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from the prosecution. When the Governnent obtains a ruling in
advance allowing it to introduce prior conviction evidence, the
defendant is faced with a difficult dilemma: to refrain from
testifying in his owmn defense, or risk inpeachnment by the opposite
side. A holding that, under these facts, a defendant who testifies
inanticipation automatically waives his right to object toatrial
court’s ruling admtting the damagi ng evi dence goes agai nst basic
notions of fairness. Therefore, when the prosecution obtains, over
objection, a ruling in limne that it may use evidence of an
earlier conviction if the defendant testifies, the defendant who
i ntroduces evidence of the <conviction, Ilater found to be
constitutionally infirm in direct examnation in an effort to
aneliorate the highly prejudicial effect of that evidence, should
not be deened to have waived objection to the erroneous
i ntroduction of such evidence.

The Governnent next relies on United States v. Gal van- Garci a,

872 F.2d 638 (5th Cir. 1989), cert denied, 493 U S. 857 (1989), for

the proposition that when a defendant attenpts on direct
exam nation to explain an earlier conviction, he may be cross
exam ned on those facts. |d. at 640-41. However, that case shared
none of the circunstances of Carney’s case. First, Defendant
Galvan-Garcia failed to object to the adm ssion of evidence of a
prior conviction at trial. The asserted evidentiary error was only
reviewed for plain error. Second, the Governnment did not
affirmatively seek a ruling allowing it to use the conviction,

necessitating i ntroduction by the defense of the damagi ng testi nony
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on direct. Third, and nost inportant, the defendant was not
i npeached by the use of a constitutionally invalid conviction. The
def endant suffered no mani festly unjust treatnent fromadm ssion of
a conviction that was properly adm ssible under Fed.R Evid. 609,
that he failed to object to at trial, and that he introduced on
direct.’

The Governnent contends even if we find adm ssion of Carney’s
contenpt conviction erroneous, no newtrial is required since the
rule of Loper, that constitutionally invalid convictions may not be
used to inpeach a testifying defendant, has been subjected to a
harm ess error anal ysis. The Governnent argues it had such a
pl ethora of evidence against Carney, the use of the invalid
conviction against himat trial was not neaningful. W disagree.
The Governnent used the contenpt judgnent and the findings nade in
connection with it as an integral part of its cross. As such, we
cannot find the adm ssion of the conviction to inpeach Carney did
not affect his substantive rights.

The Governnent avers that the rule of Burgett and Spi egel only

applies to prior convictions obtained in violation of a defendant’s

I'nsof ar as Gal van- Garci a suggests that a defendant wai ves any
objection to the introduction of inpeachnent evidence when he
offers evidence of prior convictions on direct exam nation,
follow ng an adverse ruling on a notion in limne concerning the
adm ssibility of such prior convictions, we decline to foll ow that
suggesti on. See Galvan-Garcia, 872 F.2d at 640. As we have
al ready explained, our decision in Reyes holds that a notion in
limne is sufficient to preserve error for appeal under such
circunstances, and we reaffirmthat hol ding today. See Reyes, 589
F.2d at 793 n.2; accord Coursey v. Broadhurst, 888 F.2d 338, 341
n.3 (5th Gr. 1989); Petty v. IDECO 761 F.2d 1146, 1152 n.3 (5th
Cr. 1985), superseded on other grounds, Geen v. Bock Laundry
Mach. Co., 490 U.S. 504 (1989).

14



Si xth Amendnent rights, and that a conviction invalidated for any
ot her reason nmay be used against a defendant. W disagree. The
rational of Burnett and Spiegel is equally applicable to this
constitutional infirmty arising fromlack of notice.

At oral argunent, the CGovernnent cited the recent Suprene

Court decisionin Custis v. United States, 511 U. S. 485, 114 S. C

1732 (1994) as further support for its position the invalid
convi ction was properly introduced agai nst Carney. The Court held
only def endants whose convi ction was obtained in violation of their
right to counsel <could attack the wvalidity of the earlier
conviction at a |ater proceeding. However, Custis only addresses
the right of a defendant in a federal sentencing proceeding to
collaterally attack the validity of prior state proceedi ngs. That
case did not stand for the proposition that no inherent prejudice
results when a constitutionally infirm conviction is used to
i npeach a defendant, so that the use of any constitutionally infirm
conviction other than one obtained in violation of the right to
counsel is per se acceptable.

The Governnent also refers us to Snmith v. Collins, 964 F.2d

483 (5th Cir. 1992). Defendant Smth was inpeached with severa
convictions found to be void because the indictnents contained
techni cal defects. This Court stated that since the factua
reliability of the convictions was not in question, and since Smth
never claimed he was innocent of the charges, there was no
reversible error. W then distinguished the facts in Smth from

those in Loper: “the use of the void convictions in Loper ‘mght
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wel | have influenced the outcone of [that] case’ because the issue
of innocence and guilt ‘turned entirely on whether the jury would
believe the testinony. . .of Loper.’” Smth, 964 F.2d at 486
(quoting Loper v. Beto, 405 U S. 473, 480 (1972)). Carney’s case

is far closer to that in Loper than in Smth. Carney protested his
i nnocence agai nst the charges of contenpt. The Governnent relied
heavily on the contenpt conviction to cast doubt on Carney’s
character and truthful ness. As in Loper, the evidence against
Carney was hardly overwhel m ng. Carney’s word was an inportant
part of his defense, and when the Governnent attacked himw th the
invalid conviction, Carney |lost much of his credibility with the
jury.

Finally, the Governnent states the conviction should have cone
in as probative of Carney’'s nodus operandi of stalling and
confusing investors. This argunent is without nerit. If the
Governnent’s position were allowed in this particular case, it
would in effect be permtted to use circunstantial evidence of
guilt to prove Carney’'s alleged ultimate crine. The limted
al l onances of Fed.R Evid. 404(b) do not extend as far as the
Gover nnent asks us to go.

Evidence of the contenpt conviction was wongly admtted

agai nst Carney, and nerits reversal and remand for a new trial.

.
Def endant Fi sher appeals the trial court’s refusal to grant

hi m severance once evidence of Carney’s contenpt conviction was
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i ntroduced to the jury.

Fi sher and Carney were indicted together, and tried together,
for the sane offenses. The two defendants attenpted to present a
uni form defense. During his opening statenent, Fisher’s attorney
told the jury that Fisher and Carney’s conduct was so connected the
acts of both defendants should be considered collectively.?
Fisher’s attorney made these statenents before he was aware the
contenpt conviction woul d be used agai nst Carney.

After Carney testified on direct exam nation to his contenpt
convi ction, Fisher unsuccessfully noved for a severance because of
the i ntroducti on of such evidence before the jury. The devastating
cross of Carney followed. At the close of evidence, co-defendant
Hughes al so noved for a severance. Because Fisher’s attorney filed
a notion before trial to adopt the notions and nenoranda of co-
def endants, both notions inured to his benefit to preserve the

alleged error for appeal. United States v. Bernal, 814 F.2d 175,

182 (5th Cir. 1987).

Fi sher argues that the introduction of the void contenpt
convi ction agai nst Carney caused a prejudicial spillover effect to
Fisher’s right to a fair trial and to his right to be judged

i ndependently by the jury. He cites Zafiro v. United States, 113

S.Ct. 933 (1993) for the proposition that severance was proper in

81n opening statenents, Fisher’s attorney told the jury:

Carney and Fisher’s conduct, or |l|ack of conduct, are
intertwi ned about a hundred percent. It has to do wth
Fisher, it has to do with Carney. If it has to do wth
Carney, it has to do with Fisher. That’'s all thereis toit.
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his case. The Court there stated:

[A] district court should grant a severance under Rul e 14

only if thereis a serious risk that a joint trial would

conpromse a specific trial right of one of the

def endants, or prevent the jury fromnmaking a reliable

j udgnent about guilt or innocence. Such a risk m ght

occur when evidence that the jury should not consider

agai nst a defendant and that would not be adm ssible if

a defendant were tried alone is admtted against a

codef endant . For exanple, evidence of a codefendant’s

wr ongdoi ng in sonme circunstances erroneously could | ead

a jury to conclude that a defendant was guilty.
ld. at 938. Fi sher contends that the contenpt conviction and the
acts constituting the alleged contenpt would not have been
adm ssible in evidence if Fisher had been tried separately from
Carney, and that the jury could have attributed Carney’s apparent
wrongdoi ng to Fisher. Fisher argues the apparent prejudice at the
i ntroduction of the contenpt conviction was such he is entitled to
a new trial.

The Governnent responds that whether to sever defendants is a
matter within the trial court’s discretion, and a denial of
severance is only revi ewabl e for abuse of that discretion. United

States v. Faul kner, 17 F.3d 745, 758 (5th Gr. 1994), cert denied,

115 S. C. 193 (1994). Reversal is only warranted when the
appel I ant can show conpelling prejudice the trial court could not
protect against--the rule, not the exception, is that persons

indicted together should be tried together. United States v.

Pof ahl, 990 F.2d 1456, 1483 (5th Gr. 1993). “[T]he nere presence
of a spillover effect does not ordinarily warrant severance.” |d.
As well, alimting jury instruction, such as one instructing the

jury to consider each defendant separately, is often sufficient to
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cure any risk of prejudice. Zafiro, 113 S.Ct. at 938-39.

Since we hold the invalid conviction should never have been
introduced in this trial, we hold that even though mdtrial
severance i s an extraordi nary neasure, warranted in very few cases,
t he damagi ng i npeachnent of Carney with an invalid conviction so
poi soned the entire trial against both defendants as to render the
verdi ct agai nst Fisher suspect. Since Fisher’s counsel announced
to the jury Fisher and Carney had considered their actions to be
intertwi ned, the destruction of Carney’s credibility irreparably
harmed Fisher. The instructions the jury received to consi der each
def endant and of fense separately before returning a verdict were
insufficient to protect Fisher.?® Mdtrial severance is an
extraordi nary neasure, but as we believe the introduction of the
i nval id convi ction agai nst Carney was egregi ously wong, and since
it could not have been admtted against Fisher if they had been
separately tried, we find that Fisher was entitled to a severance

when that evidence cane in against his partner and co defendant. 1

The jury instruction stated in part:

[ T] he case of each defendant shoul d be considered separately
and individually. The fact that you nmay find one or nore of
the defendants guilty or not guilty of any of the crines
charged shoul d not control your verdict as to any other crine
or any other defendant. You nust give separate consideration
to the evidence as to each defendant.

°Qur concl usion that Fisher was entitled to a separate trial,
under the unique circunstances of this case, does not signal a
retreat fromthe general principle that the nere “spillover” effect
of damaging evidence introduced against one defendant s
insufficient to warrant the severance of other defendants. See
e.qg. United States v. Broussard, 80 F.3d 1025, 1037 (5th GCr.),
cert. denied, 117 S.C. 264 (1996); United States v. Mtchell, 31

F.3d 271, 276 (5th Gir.), cert. denied, 115 S.Ct. 455 (1994);
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L1,

Fi sher alleges that Count One of the indictnent alleged four
separate and distinct conspiracies, and was therefore duplicitous
under Fed. R GimP. 8(a) and should have been di sm ssed. He noved
before trial to dismss Count One for this reason, but the district
court informed him it wwuld cure the error in the jury
i nstructions. Fi sher apparently felt +the instruction was
insufficient to cure any error, and argues that a duplicitous
i ndi ct ment subjected himto prejudice in obtaining appell ate revi ew
and the prevention of double jeopardy, and risked a non-unani nous
jury verdict.

A conspi racy may have nore than one object w thout nmaking the

i ndictnment all eging that conspiracy duplicitous. United States v.

Duval |, 846 F.2d 966, 975 (5th Cr. 1988).

[A] single count my be used where those actions
“represent a single, continuing schene,” provided the
indictnment (1) notifies the def endant adequat el y agai nst
the charges against him (2) does not subject the
defendant to double jeopardy; (3) does not permt
prejudicial evidentiary rulings at trial; and (4) does
not allow the defendants to be convicted by a
nonunani nous jury verdict.

United States v. Baytank (Houston), Inc., 934 F.2d 599, 609 (5th

Cr. 1991). However, “[i]f an indictnent is duplicitous and

prejudice results, the conviction may be subject to reversal.” |1d.

Pof ahl, 990 F.2d at 1483. To the contrary, the Suprene Court has
instructed us to consider the risk of prejudice on a case-by-case
basis. Zafiro, 506 U S. at 539. Therefore, although we concl ude
that Fisher has denonstrated “conpelling prejudice” warranting
reversal of his conviction, see Pofahl, 990 F.2d at 1483, we limt
our holding to the extraordinary circunstances of this case.
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at 608.

Fi sher only all eges he was prejudi ced by subjection to double
jeopardy and conviction by a nonunaninous jury verdict. The
i ndi ctment agai nst Fisher did not subject himto doubl e jeopardy.
The classic test for resolving issues of double jeopardy was set

out by the Suprenme Court in Blockburger v. United States, 284 U. S.

299 (1932). Blockburger directs that doubl e jeopardy concerns are

not raised if each crine charged requires an el enent of proof the
other crinmes charged do not. Id. at 304. The Suprene Court
recently reaffirmed this “sanme el enents” test, stating that “where
the two offenses for which the defendant is punished or tried
cannot survive the ‘sane elenents’ test, the double jeopardy bar

applies.” United States v. Dixon, 113 S.Ct. 2849, 2856 (1993).

This Court has also relied frequently on the Bl ockburger test.

United States v. Gonzales, 40 F.3d 735, 738 n.5 (5th Gr., 1994);

Bias v. leyoub, 36 F.3d 479, 480.11

1Several years ago, in United States v. Marable, 578 F.2d 151
(5th Gr. 1978), this Court first set out a test to resol ve when an
i ndi ctnment risks exposing a defendant to double jeopardy. That
test asked “whether the proof for charges in a second i ndictnent
woul d have been admssible in the first trial and would have
supported a conviction.” United States v. Robin, 693 F.2d 376, 378
(5th Gr. 1982) (citing Mirable, 578 F.2d at 153.) In 1980,
however, this Court, in an en banc decision, discredited the
analysis in Marable, holding the better interpretation of
Bl ockburger is one that focuses “on the elenents of the offense
charged, not on the evidence adduced at trial.” United States v.
Rodri guez, 612 F.2d 906, 919 (5th G r. 1980) (en banc), aff’d, 450
U S 333 (1981), overruled on other grounds, United States V.
M chel ena-Orovio, 719 F.2d 738, 757 (5th Gr. 1983) (en banc),
cert. denied, 465 U. S. 1104 (1984).

For that reason, we feel the Bl ockbuster “sane el enents” test is
the test we should use to resolve Fisher’s claim W recogni ze
that this Court has cited the Marabl e test even after Rodri guez was
deci ded. Robin, 693 F.2d at 378. However, the abundance of
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Under the “sane el enments” test, the indictnent did not subject
Fi sher to doubl e jeopardy. Each part of the conspiracy charged in
Count One required proof of its own elenent. No double jeopardy
concerns were raised.

The danger of a nonunani nous jury verdict may be avoi ded by
proper jury instructions. Baytank, 934 F.2d at 609. The judge
instructed the jury on the burden of proof the Governnent was
required to neet before they could find the defendants guilty. The
judge also gave the jury a specific instruction that while they
need not find the defendants commtted each of the five offenses
alleged in the indictnent, they nust unaninously agree the
defendants commtted at | east one of the five offenses alleged to
have nmade up the conspiracy. The jury instructions in this case
were sufficient to cure any all eged defect in the indictnent.

Fi sher has not made the necessary showing of prejudice to
merit reversal on this ground. In Robin, we noted that a
duplicitous indictnent is not reversible error if defense
preparation was not affected and the jury’ s verdict i s unanbi guous.
Robin, 693 at 379. We do not find either condition occurred in
this case. Any alleged duplicity in the indictnent did not cause

any prejudice and was harnl ess.

authority endorsing the “sane elenents” test |eads us to believe
that is the better standard.

We al so note that regardl ess of which test we use, Fisher’s claim
fails. Under the Marable test, each elenent of Count One was
supported by adequate, separate evidence, so that none of the
evi dence coul d be used as the basis for a future indictnent.

22



| V.

Both defendants allege the district court erred when it
refused to admt evidence that the defendants had prevailed in an
arbitration proceeding between thenselves and four of the NFL
pl ayers seeking to have their USSA shares repurchased. The
def endants argue their success in arbitrati on showed the | egiti macy
of their position the athletes had breached their contracts with
USSA and were not entitled to repurchase contracts. The district
court excluded the evidence under Fed.R Evid. 402 and 403,
concluding the risk of confusing and m sleading the jury with the
evi dence outweighed its probativity.

This evidence was highly relevant. Evi dence that an
arbitration proceeding occurred and that the defendants were not
found obliged to repurchase the Players’ shares goes to the heart
of the case. The objections the Governnent had to this evidence--
nanely, that the arbitrator did not detail his reasons for the
finding, and that the jury m ght not understand they were not bound
by the arbitrator’s decision--may be pointed out 1in cross
exam nation on these subjects and argued to the jury. The

def endants have been found guilty of a crinme and sentenced to

substantial jail ternmns. Evidence that is so relevant nust be
extrenely prejudicial to warrant its exclusion in these
ci rcunst ances. The arbitration results are not so inherently

confusing that the defense should have been prevented from
i ntroduci ng them

The Governnment al so argues a civil judgnent is not adm ssible

23



inacrimnal case, particularly when the Governnent is not a party

to both matters. Wharton’s Crim nal Evidence, 8 669 (14th ed

1985). However, the arbitration results were not offered to prove
i nnocence, but to show that contrary to the Governnent’s
assertions, the defendants’ |egal position against the Players was
not a “ruse” or a position taken in bad faith. Al so, as the
def ense notes, several of the Governnent’s own wi tnesses nentioned
the results of other civil litigation against USSA I f civi

actions agai nst the defense where the def ense was unsuccessful were
mentioned in testinony, Fisher and Carney shoul d have been al |l owed
to discuss the results of arbitration they won. It was error to

excl ude this evidence.

V.
M chael Tannery, the accountant for Bradley Branson who
m st akenly overpai d USSA by $20, 000, testified at trial. He stated
when he tried to obtain a refund of the $20, 000 overpaynent, Fisher
advised himto take out a |loan at Bayside in Branson’s nane, and
Fi sher and Carney would | ater repay that |oan.

Tannery was the central w tness against Fisher on the bank
fraud charge, Count Ten of the indictnent. Tannery testified to
the grand jury and again at trial that Brad Branson was aware of
the I oan from Bayside when it was requested.

Before trial, Fisher’s counsel had successfully filed a
“Mtion for Production of Favorable Evidence,” which included

information affecting the credibility of any person called as a
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W tness by the Governnent. The Governnent answered it was unaware
of any Brady!”> material at that tinme. After Tannery testified, the
defendants filed a specific notion seeking Brady material relating
to Tannery. At that point, the Governnent submtted to the defense
an FBI 302 report from Novenber 1992 of an interview with Bradl ey
Br anson. In that interview, the FBlI |earned Branson did not
request the |l oan fromBaysi de, he did not request Tannery to obtain
a loan, and he was unaware a | oan was requested in his nane. He
did not know why the |oan was requested or how the proceeds were
used. This evidence was directly contradictory to what Tannery
testified to both in the grand jury hearing and at trial. The
Governnent did not at any point attenpt to correct the inconsistent
t esti nony.

When the defense received the 302 report, on the |ast day of
trial, Carney’s <counsel noved for a mstrial due to the
Governnent’s failure to provide the informationin a tinely manner.
The court overruled the notion because it stated it did not think
the report was inconsistent wth other testinony, and that no one
had attenpted to have Branson appear as a witness, or if Branson
were unavailable,®® to take a deposition for use at trial.

In Brady v. Maryland, 373 U S. 83 (1963), the Suprene Court

held the suppression by the prosecution of material evidence
favorable to the accused viol ates due process.

To prevail on a Brady claim petitioner nust prove that

12Brady v. Maryland, 373 U. S. 83 (1963).

13Bradl ey Branson |ives in Spain.
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(1) the prosecution suppressed or withheld evidence (2)
whi ch was favorable to the defense and (3) material to
either guilt or punishnent. Materiality requires the
petitioner to denonstrate that “there is a reasonable
probability that, had the evidence been disclosed to the
defense, the result of the proceeding would have been

different.”. . .[A] reasonable probability is shown when
t he non-di scl osure “coul d reasonably be taken to put the
whol e case in such a different |light as to underm ne

confidence in the jury verdict.”

Westley v. Johnson, 83 F. 3d 714, 725 (5th Cr. 1996), petition for

cert filed, No. 96-6205 (Sept. 30, 1996)(citations omtted).

Fi sher argues that Tannery was the critical w tness against
him on Count Ten, a count on which he was found guilty and
sentenced to 87 nonths in prison. Even though the Governnent had
been ordered to turn over all evidence that mght affect the
credibility of its witnesses before trial began, the Governnent did
not disclose the report to the defense in tine for it to nmake a
meani ngful difference in their trial strategy. Fisher contends no
effort was nmade to depose Branson or have him appear at trial
because the defense was unaware Branson did not know of the |oan
when it was requested, or that Branson had disclainmed Fisher was
responsi ble for the | oan. He argues the information in the 302
report would have severely inpeached the credibility of Tannery.
Since Tannery was the key w tness against him on Count Ten, and
since Tannery’'s believability was critical to a jury finding of
guilt on that count, disclosure of the 302 would have made a
different result reasonably probable, as required to prevail under
Brady and its progeny.

The Governnment clains that while the 302 did contradict
Tannery’s testinony, Branson’s statenents were not material. It
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argues that the withheld 302 could not have excul pated Fi sher or
i npeached Tannery on essential issues, and that nuch ot her evi dence
was presented that proved Fisher’s guilt. For those reasons, the
failure to disclose the 302 did not underm ne confidence in the
verdi ct.

While the 302 would not have directly excul pated Fisher, it
woul d have severely inpeached the testinony of a key governnent
W tness. As Tannery was the essential w tness against Fisher on
Count Ten, any evidence tending to discredit his testinony woul d
have been val uable to the defense. The Governnent knew of the 302
and that Branson directly contradi cted Tannery’s evidence. Had the
def ense known of the 302, it coul d have deposed Branson and had his
testinony contradicting Tannery ready for trial. The Governnent’s
failure to release this material information to the defense was

error, and should have resulted in a new trial for Fisher.

VI .

Both Fisher and Carney allege insufficient evidence was
produced to support Count Seven of the indictnent, making false
statenments under 18 U.S.C. § 1014. The indictnent alleged Fisher
and Carney submtted an affidavit to the FHLBB which “falsely
stated that no material adverse events or materi al adverse changes”
occurred with respect to the financial condition of USSA since the
defendants submtted their application to buy Bayside. Thi s
application represented that USSA would be capitalized wth

$2, 250,000 in equity and $1, 000,000 in debt. After submitting the
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affidavit, however, USSA restructured its capital and increased
equity to $4,000,000, but with $875,000 of that sum subject to
repurchase agreenents and no debt. Defendants did not report this
change and contend it was not an adverse event. They certified
that no material adverse change had occurred.

The Governnent di sagrees. It clainms that the FHLBB shoul d
have been told this information since demand repurchase agreenents
affected the timng of when funds would cone due. It points out a
defense wtness testified he would want to know about repurchase
agreenents i n deci di ng whether to approve an application for change
in control. It then notes the defendants nade no provision for
repaynment of the suns included in the buy back agreenents, creating
a risk of bankruptcy. The fact that equity was increased and debt
decreased does not end the inquiry.

“To overturn the convictions on a sufficiency of the evidence
chal l enge, we nust find that a rational trier of fact could not
have found that the governnent proved the essential el enents of the

crime charged beyond a reasonable doubt.” United States V.

Jinenez, 77 F.3d 95, 97 (5th Gr. 1996). Wen we viewthe evidence

in this light, we cannot find the verdict so unsupported as to

merit reversal. The change in capitalization created, in effect,
a sizable debt payable on denmand. No provision was made for
repaynent of this debt. This created a danger that several

i nvestors woul d seek repaynent at the sane tine and drain Bayside
of operating capital. Wiile we are synpathetic to the inpact of

FI RREA on Baysi de, the fact that Bayside was unable to repay its
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liabilities when investors sought to exercise repurchase options
illustrates the dangers inherent in these liabilities. There was
sufficient evidence to support the verdict on these counts. The

informati on w thhel d was adver se.

CONCLUSI ON
As we find the district court erred and reverse its deci sion,
we do not reach the remaining contentions on appeal. W REVERSE

Appel l ant’ s convi ctions, VACATE their sentences and REMAND.
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