UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-11127

RI CHARD M SCAI FE, doi ng busi ness as
Scai fe Flight Operations;

Plaintiff - Appellant,
H YALE GUTNI CK,
Appel | ant,
VERSUS
ASSOCI ATED AIR CENTER I NC., a corporation,
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Novenber 14, 1996

Bef ore REYNALDO G GARZA, DeMOSS, and PARKER, Circuit Judges.
DeMOSS, Circuit Judge:

In this case, we are asked to review the district court’s
decision granting summary judgnent in favor of Associated Air
Center and against R chard M Scaife t/d/b/a Scaife Flight
Operations on Scaife's breach of contract claim The district
court also entered an order inposing nonetary sanctions against
Scai f e and non-nonetary sancti ons agai nst H Yale GQutnick, Scaife’'s
Pittsburgh counsel. Scaife appeals fromthe sunmary j udgnent order
and Gutnick appeals from the order inposing sanctions. For the

forthcom ng reasons, we hold that no contract was ever nade and,



therefore, we AFFIRMthe district court’s decision granting sumrary
j udgnent . However, we find that the district court abused its
di scretion by ordering sanctions against Gutnick and VACATE the

order of sanctions agai nst Cutni ck.

BACKGROUND

In 1993, Scaife Flight Operations began accepting bids for a
corrosion inspection and custom zed renovation of the interior of
Ri chard Scaife’'s personal aircraft, a DC9-15. Scaife hangers and
mai ntains the aircraft in Latrobe, Pennsylvani a. On March 24,
1994, Jeff Bosque, one of Associated Air Center’s (“AAC)
representatives, sent a letter and an original pr oposed
Modi fication Agreenent to perform a corrosion inspection and
renovate the aircraft to Scaife’'s chief pilot, Dan Harbaugh. AAC,
a Texas corporation with its principal place of business in Dall as,
Texas, repairs and renovates aircraft. The proposal and bid for
$2, 300, 000 was executed by AAC s president, Roy Glbreath. 1In a
letter attached to the proposal, AAC expressly requested that
Har baugh execute the agreenent and “return one fully executed copy
to [AAC] for our files.”

Har baugh sent the agreenent to one of Scaife s attorneys,
Thomas Zwi | I i ng of Strassburger McKenna Gutnick & Potter. On March
30, AAC representative Bosque faxed an unexecuted second proposed
Modi fi cation Agreenent directly to Zwilling. This second agreenent

i ncor por at ed suggestions fromZw | li ng which materially changed t he



first agreenent. 2Zw lling then faxed the second revi sed agreenent
t o Har baugh.

The next day, Zwilling sent an unexecuted four-page fax to
Bosque with several changes to the second revised agreenent.
Bosque nmade these revisions and faxed an unexecuted third proposed
Modi fication Agreenent back to Zwilling. Bosque was supposed to

send a final Mdification Agreenent with AAC s aut hori zed si gnature

to Zwilling by April 4. In fact, expecting Bosque to send the
signed agreenent to Zwilling, Harbaugh had arranged to travel to
Zwlling s office on April 4 to sign the agreenent on behalf of

Scaife Flight Operations.

Bosque never sent a final agreenent to Zwilling or any other
Scaife representative. Harbaugh contacted AAC and asked Bosque why
AAC never sent the final agreenent. Bosque expl ai ned that AAC had
concerns about the scope of work to be perforned on the aircraft.
Bosque asked Har baugh whet her Scai fe woul d consi der changes in the
agreenent to reduce certain costs for AAC Har baugh decl i ned.
AAC s President, Roy Gl breath, also told Harbaugh that AAC had
under bi d the job by $200, 000 to $250,000. G| breath then attenpted
to continue the negotiations wth Harbaugh. Harbaugh again refused
to nodify the agreenent and stated that Scaife expected AAC to
honor the final agreenent.

When AAC failed to begin work on the aircraft, Scaife brought
this breach of contract action in the United States District Court
for the Western District of Pennsylvani a. The case was |ater

transferred to the Northern District of Texas on the basis of a



forum sel ection clause in the proposed contract.! After receiving
the case from Pennsylvania, the federal district court in Texas
entered its standard order for the parties to participate in a pre-
trial settlenent conference. Paragraph 9(a) of the order required
that all parties and counsel participate in person, not by
t el ephone or other renote neans. Later, the district court entered
a Medi ation Order stating:
The named parties shall be present during the
entire nediation process and each party which is
not a natural person nust be represented by an
executive officer with authority to negotiate a
settlenent. Counsel and parties shall proceed in a
good faith effort to try to resolve this case.
The instructions from the nediator also required that “party
representatives nust have authority to settle and all persons
necessary to the decision to settle shall be present.”

Before the scheduled nediation, AAC learned that Richard
Scaife was not going to attend and that Scaife planned on sending
Har baugh in his place. AAC contacted the district court and told
the court of this developnent. Scaife’'s |ocal counsel requested a
conference for the purpose of determ ning whether Richard Scaife

was required to attend the nediation. At the conference, |ocal

counsel explained to the district court that M. Qutnick, Scaife’'s

1 Al of the drafts of the nodification agreenent relied upon
by Scaife as constituting the alleged contract required that any
di sputes arising under the agreenent “shall be governed by the | aw
of the State of Texas.”



Pittsburgh lawer, told Scaife that Harbaugh should attend the
medi ation and that his attendance was not required. As a result,
Scai fe had not nmade plans to attend.

The district court nmade it clear during the conference call
that Scaife was expected to attend the nediation. Local counsel
advised Gutnick of the district court’s position. Scaife
purportedly told CGutnick that he did not want to appear and
aut horized Gutnick tofile anotionto voluntarily dismss the case
W thout prejudice to avoid violating the court’s order requiring
hi mto appear at the nediation. This notion was filed on Septenber
20, 1995.

The next day, Scaife’s | ocal counsel appeared at the nedi ation
w t hout Scaife and tendered a check to the nediator. AAC filed a
motion to dismss with prejudice under Rule 16(f) and 41(b) as a
sanction for Scaife's failure to appear. The district court
schedul ed a hearing for both Scaife' s voluntary notion to dism ss
and AAC s notion to dism ss, which included a notion for sanctions.
After the hearing, the district court denied AAC s notion to
dism ss and entered a sanction order against Scaife and QGutnick.
The district court ordered Scaife to pay all of AAC s expenses,
including attorney’s fees, incurred in preparing for and attendi ng
t he nmedi ation session and the subsequent hearing on the notions to
dismss. The district court sanctioned Gutnick by adnoni shing him
that his role, as officer of the court, is not to unilaterally
interpret away a court order by advising his client to do sonething

ot her than what the court’s order plainly requires. The district



court ordered Q@itnick to (a) publish the district court’s
menor andum order to all nenbers of his firm (b) bring the
menor andum order to the attention of any court to which he may
apply in the future; and (c) file a personally signed certificate
acknow edgi ng that he read t he nenorandumand agrees to conply with
the stated terns of the sanction order. Five days later the
district court entered sunmary judgnent against Scaife on the
breach of contract clains. Scaife appealed from the district
court’s sunmary judgnent order and QGutnick appealed from the

district court’s order inposing sanctions.

DI SCUSSI ON
W review the district court’s decision to grant summary
j udgnent de novo. Burditt v. West Anerican Ins. Co., 86 F. 3d 475,
476 (5th Gr. 1996). The district court’s sanction order is
reviewed for abuse of discretion. Natural Gas Pipeline Co. of
America v. Energy Gathering, Inc., 86 F.3d 464, 467 (5th Gr.
1996) .

1. The Contract

Scaife contends that the district court erred in treating the
formation of a binding contract as a legal issue for the court to
deci de. Foreca, S. A v. GRD Devel opnent Co., Inc., 758 S. W 2d 744,
746 (Tex. 1988) (holding that questions concerning the formation
and terns of a particular contract, and the intent of the parties,

were properly considered questions of fact for a jury to decide).



Scai fe argues that substantial evidence of offer and acceptance
exists in this case to warrant submtting the case to a jury.
Scai fe notes that AAC executives, Bosque and G | breath, admtted in
deposition testinony that the terns and conditions of the
Modi fi cati on Agreenent had been fully and fairly agreed upon by the
parties and that AAC was wlling to proceed until Glbreath
unilaterally termnated the contract.

Scaife al so argues that the district court incorrectly franed
the issue as whether the parties intended to nmake a signed or
unsigned witten contract. Scaife contends that the i ssue turns on
whet her the parties intended signatures to be a condition precedent
to an enforceable contract. As support for this proposition
Scai fe notes that Bosque's March 24 cover |etter to Harbaugh states
“[w e now have everyones [sic] verbal approval on both the contract
| anguage and paynent schedule. The enclosed contracts are for the
nmodi fi cati on and mai ntenance of [the aircraft]. Please return one
fully executed copy to us for our files.” Scaife contends that
this letter shows AACs intent to have the execution of the
contract considered a nere formality.

Scai fe argues next that the district court ignored the factual
distinctions between the cases it cited and the present case
Scaife contends that in the case heavily relied upon by the
district court, Simons and Si nmmons Constr. Co. v. Rea, 286 S.W2d
415, 418 (Tex. 1955), the Texas Suprene Court found no evidence
that the parties intended the witing to be a binding contract

absent their signatures. 1In contrast, Scaife argues that a wealth



of evidence exists to show that signatures were not required to
make a binding contract in this case. As support, Scaife contends
that it deposited $800,000 into its bank account on April 5 as the
first install ment becane due and cut a check payable to AAC on the
sane day. Scaife also notes that Harbaugh nade | odging
arrangenents near AAC s facilities for the three nonths that the
aircraft was scheduled to be worked on and that Harbaugh told two
ot her bidders that Scaife had chosen AAC for the renovation work.

Scaife also argues that, in Simmons, the plaintiff sued to
enforce a contract even though the defendant never indicated that
he accepted the contract. Scaife contends that the district court
erred in relying on this case because the defendant AAC is the
signatory and there i s no question that AAC i ntended to be bound by
this agreenent. Scaife maintains that the district court also
incorrectly cited Simmons for the proposition that “if parties
negotiating a contract intend for the contract to be reduced to
writing and signed, then no contract is forned unless and until the
writing has been executed by both the parties.” According to
Scai fe, Simmons does not stand for this proposition.

AAC argues that Texas |law states that if the parties intend
for the contract to be reduced to witing, no offer and acceptance
exists unless and until the witing is executed by all the parties.
Si mons, 286 S. W 2d at 418. AAC contends that the summary judgnent
evi dence proves that Scaife and AAC intended the agreenent to be
signed by both parties. For exanple, AAC notes that (1) the

agreenent had signature blocks for the parties to sign; (2) the



| anguage i n the agreenent provided “I N W TNESS WHEREOF, the parties
have caused this agreenent to be executed by their duly authorized
representative at Dall as, Texas, on the first date witten above;”
(3) one third of the contract price was due “upon the signing of

the contract;” (4) the aircraft was to be delivered to the owner
wi thin 90 days subject to the execution of the contract; and (5) a
clause in the contract stated that no party could alter or anend
the contract except in witing signed by both parties.

Furt hernore, AAC argues that Harbaugh' s deposition testinony
stated that Bosque woul d have G | breath sign the agreenent and t hen
shipit to Scaife Flight Operations for Harbaugh to sign. Harbaugh
stated that he did not want to make another trip to Zwilling's
office to sign the agreenent unless it would definitely be there.
AAC mai ntai ns that this evidence shows that Scaife and AAC i nt ended
for the agreenent to be signed before a binding contract was
f or med.

Further, AAC maintains that the district court’s reliance on
Si mmons was proper because that case reached the issue of whether
a signature was required on a contract as a condition precedent for
formation of the contract. As in the present case, the summary
j udgnent evidence shows that AAC and Scaife intended for the
signatures to be a condition precedent to the formation of the
contract. AAC contends that regardless of how the issue was
framed, each party’s signature was required for the formati on of

this contract. Scaife’'s attenpt to distinguish Simons fails



because Si mons established that if parties negotiating a contract
intend to require signatures, then a contract is not fornmed unl ess
both parties sign the contract. Simmons, 286 S.W2d at 419.

The issue of whether the parties required that the agreenent
be signed to be considered binding is one of intent, and,
therefore, the issue is normally a fact question for the jury to
deci de. Foreca, 758 S.W2d at 746; Scott v. Ingle Bros. Pacific,
Inc., 489 S.W2d 554, 556 (Tex. 1972); and Si nmmons, 286 S. W 2d at
417. However, the district court decided that Scaife s assertions
did not raise a genuine issue of material fact concerning whet her
the parties intended to nmake signatures a requirenent for the
formati on of a binding contract and, on these grounds, the district
court granted sunmmary | udgnent. W note that parties may enter
into an oral contract even though they are contenplating a form
witing. See Simmons, 286 S.W2d at 418. The subsequent witing
then becones nerely a “convenient nenorial” of the agreenent.
Cot hron Aviation, Inc. v. Avco Corp., 843 S.W2d 260, 263 (Tex. Ct.
App.--Fort Worth 1992, wit denied). The “conveni ent nenorial”
doctrine usually requires a finder of fact to ascertai n whether the
parties intended to be bound by the agreenent before the agreenent
was formally executed. |d.

However, the question presented here is not whether there was
a prior oral contract. The evidence clearly shows that the parties
intended that a witten contract would govern their agreed upon
obligations. Instead, the question presented is whether the third

proposed agreenent was accepted and becane a binding contract

10



W thout the signatures of the parties. When reviewing witten
negoti ati ons, the question of whether an offer was accepted and a
contract was forned is primarily a question of lawfor the court to
decide. S & A Marinas, Inc. v. Leonard Marine Corp., 875 S.W2d
766, 769 (Tex. C. App.--Austin 1994, wit denied). |f an agree-
ment has been reduced to witing, as it was in this case, an assent
to the witing nust be manifested. Si mmons, 286 S.W2d at 418;
Cothron Aviation, 843 S.W2d at 264. Mani f estati on of assent
“commonly consists of signing and delivery.” Simmons, 286 S. W 2d
at 418; and see Cothron, 843 S.W2d at 264.

The contract in this case was revised at | east three times and
expressly contai ned signature bl ocks for the parties. All three of
the proposed agreenents, entitled “Aircraft Modi fi cation

Agreenent,” included the follow ng cl ause and si gnature bl ocks:

I N WTNESS WHEREOF, the parties have caused this
Agreenent to be executed by their duly authorized
representative at Dallas, Texas, on the date first
above witten.

SCAI FE FLI GHT OPERATI ONS

By:
Duly Authorized Representative
Dat e:
ASSCCl ATED Al R CENTER, | NC.
By:
Roy G Gl breath
Pr esi dent
Dat e:

Har baugh’ s deposition testinony explained that Glbreath was to
sign the agreenent for AAC and send it to Zwilling s office for
Har baugh’ s signature. The contract was never delivered and neither
party ever signed the agreenent. “I'f parties negotiating a

11



contract intend that the contract shall be reduced to witing and
signed by the parties, ... then either party my w thdraw at any
time before the witten agreenent is drawn up and signed by both
parties.” Gasmark, Ltd. v. Kinball Energy Corp., 868 S.W2d 925,
929 (Tex. C. App.--Fort Worth 1994, no wit) (citing Premer Gl
Refining Co. of Texas v. Bates, 367 S.W2d 904, 907 (Tex. C. App.
--Eastland 1963, wit ref’'d n.r.e.)).

In this case the contract was never signed. Signature bl ocks
were included on the contract and Scaife took affirmative steps to
ensure that a representative would be able to sign the agreenent
once a finalized contract had been prepared and signed by AAC. W
hold that the parties contenplated the formation of a binding
agreenent to include the signatures of both parties. No evidence
shows that AAC began work on the aircraft or acted in any
affirmati ve manner to assent to the agreenent notw t hstandi ng the
| ack of delivery and formal execution of the contract. Foreca, 758
SSW2d at 746 n.2 (listing criteria which may be helpful in
determ ni ng whether a contract has been fornmed, such as whether a
party takes action in preparation of performance). After carefully
review ng the sunmary j udgnent evi dence, we agree with the district
court that the parties intended to manifest their assent to this
agreenent through a formal witten contract signed by both parties.
We hold that no contract was ever forned and, as a result, sunmary

j udgnent was appropriate in this case.

12



2. Sanctions

Federal courts have inherent powers which include the
authority to sanction a party or attorney when necessary to achi eve
the orderly and expeditious disposition of their dockets. Chanbers
v. NASCO, Inc., 501 U S 32, 43 (1991); Natural Gas Pipeline Co.,
86 F.3d at 467. W review sanctions inposed under the district
court’s inherent powers for abuse of discretion. Nat ural Gas
Pipeline Co., 86 F.3d at 467.

“[T]he threshold for the use of inherent power sanctions is
hi gh.” Chaves v. MV Medina Star, 47 F.3d 153, 156 (5th Cr.
1995). “Such powers nmay be exercised only if essential to preserve
the authority of the court and the sanction chosen nust enpl oy the
| east possible power adequate to the end proposed.” Ener gy
Gathering, 86 F.3d at 467 (internal quotations omtted).

At the conference held the day before the nedi ati on, the court
advi sed Gutnick that Scaife would be required to attend. Because
Scaife was unable to attend the nediation on such short notice,
Gutnick filed a notion to dismss without prejudice to avoid
violating the district court’s order.

The district court then held a hearing on the notions to
dismss filed by both parties. AAC s notion al so included a notion
for sanctions. After the hearing, the district court issued an
order inposing sanctions on Scaife, requiring Scaife to pay all
costs associated with the aborted nediation and the notions to

dism ss. This sanction order was not appeal ed by Scaife.

13



The district court also sanctioned Gutni ck by adnmoni shing hi m
not to unilaterally interpret away a court order by advising his
client to do sonething other than what a district court’s order
requires that client to do. The district court sanctioned Gutnick
by requiring himto (a) publish the district court’s nmenorandum
order to all nenbers of his firm (b) bring the nmenorandumorder to
the attention of any court to which he may apply in the future; and
(c) file a personally signed certificate acknow edgi ng that he read
t he nmenorandum and agrees to conply with the stated terns of the
sanction order.

Gutnick argues that the district court abused its discretion
because the sanctions order is grossly excessive and the court did
not issue specific findings to show that Gutnick acted in bad
faith. See Dawson v. United States, 68 F.3d 886, 895 (5th Gr.
1995) (noting that in order for a district court to inpose
sanctions under its inherent power a specific finding of bad faith
must be made). @utnick contends that he never advised Scaife to
di sobey the court order to appear at the nedi ation hearing and t hat
Scaife never wilfully violated the court’s order. Qutnick argues
that he and Scaife acted on good faith reliance that Harbaugh's
attendance was sufficient to satisfy the requirenents of Rule 16
and the pretrial and nediation orders to send a person wth
settlenent authority to the nediation.

Gut ni ck contends that the sancti ons assessed not only harmhis
personal reputation, but restrict his ability to practice in other

state and federal courts by requiring himto submt a copy of the

14



sanction order to any bar which Gutnick is not currently a nenber.
Gut ni ck argues that the sanction order viol ates the Tent h Arendnent
by invading the exclusive authority of state courts to regulate
adm ssion to their respective bars. Further, Gutnick contends that
the district court’s order violates 28 U S.C. § 2071 because it
creates newconditions for Gutnick’s adm ssion to practice in other
federal courts. Finally, Qutnick argues that he was denied due
process because the district court failed to provide himw th an
adequate notice and opportunity to be heard on the sanction issue.

After carefully reviewwng the record in this case, we hold
that the district court abused its discretion by failing to enpl oy
the | east severe sanction adequate to achieve the desired result.
It is understandable that the district court would believe that
sone sanction was required when, after issuing an order and hol di ng
a conference to clarify the order, Scaife and Gutnick ignored such
or der. However, Qutnick explained that he nade the decision to
have Har baugh attend the nedi ati on because he was the only person
involved with the contractual negotiations for Scaife Flight
Operations. Harbaugh had all the requisite authority to settle the
case. Scaife was not involved in the contractual negotiations and
had no know edge of the wunderlying facts of this dispute.
Therefore, Qutnick decided that Harbaugh woul d be the best person
to attend the nmedi ati on.

We hold that the sanctions inposed on Gutnick are overbroad
and excessive. W believe that the sanctions requiring Scaife to

pay all costs associated with the nedi ati on and subsequent notions

15



to dismss is adequate and sufficient to serve the necessary
pur pose of deterrence. Therefore, we vacate the district court’s

order inposing sanctions on QGutnick.

CONCLUSI ON
For the foregoing reasons, we AFFIRM the decision of the
district court granting summary judgnent in favor of AAC and VACATE

the sanctions assessed by the district court against QGutnick.
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