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Appeal from the United States District Court for the Northern
District of Texas.

Before DAVIS, SM TH and DUHE, Circuit Judges.

JERRY EE. SMTH, G rcuit Judge:

Ruben Rocha appeal s the denial of his 28 U S.C. 8§ 2255 noti on
for habeas corpus relief. W affirm

| .

In the fall of 1988, a drug deal er nanmed Thonmas Padil | a agreed
to sell cocaine on consignnent: He was to give Tony Rodriguez
thirty kilos of the drug, and Rodriguez was to sell it, paying
Padilla later fromthe proceeds. The plan went awy when Rodri guez
proved unable to sell the cocaine at a price sufficient to cover
his obligation. Fearing Padilla, Rodriguez disappeared.

Desperate to enforce his illegal contract, Padilla conspired
wi th Johnny Hinojosa to kidnap Rodriguez's nephew, M chael Baker.
The two abduct ed Baker and drove hi mfromRi ver Rouge, M chigan, to
Dal | as, Texas, stopping briefly along the way to tel ephone Baker's
mot her and inform her that Baker would be killed if Rodriguez

failed to pay his debt.



Upon arriving in Dallas, they enlisted the hel p of Rocha, who
variously guarded Baker, negotiated with Rodriguez, and otherw se
assisted Padilla in arranging the payoff. The FBI eventually
arrested Rocha and an acconplice as they drove away from a phone
where they had been attenpting to contact Rodriguez. A search of
the vehicle in which the two were captured revealed a | oaded
revol ver under Rocha's seat.

1.

Rocha was convicted of aiding and abetting kidnapping in
violation of 18 U S.C. 88 1201(a)(1)-(2), conspiracy to commt
extortion in violation of 18 U S.C 8 1951, aiding and abetting
extortion in violation of 18 U S.C. 88 1951-1952, and using or
carrying a firearmduring the comm ssion of a crinme of violence in
violation of 18 U S.C. 8§ 924(c). W affirnmed his conviction and
sentence on direct appeal. See United States v. Rocha, 916 F.2d
219 (5th G r.1990), cert. denied, 500 U S. 934, 111 S.C. 2057, 114
L. Ed. 2d 462 (1991).

In 1995, Rocha filed a pro se notion for habeas relief under
§ 2255, alleging that (1) his counsel was ineffective, (2) the
evi dence was insufficient to support his conviction on the "use or
carry" firearns offense; (3) the evidence was insufficient to
support his convictions for conspiracy to extort and ki dnappi ng;
and (4) the district court commtted nunerous errors in sentencing.
On Novenber 30, 1995, the district court adopted the magistrate
judge's recommendation that the petition be denied on the nerits.
On Decenber 6, 1995, the Suprene Court decided Bailey v. United
States, --- US ----, 116 S . C. 501, 133 L.Ed.2d 472 (1995)



reinterpreting the "use" prong of 18 U S.C. 8§ 924(c); on Decenber
18, 1995, Rocha entered his notice of appeal; and on April 24,
1996, the Antiterrorism and Effective Death Penalty Act of 1996
("AEDPA"), Pub.L. No. 104-132, 110 Stat. 1214 (1996), went into
effect.
L1l
As no published decision of this court has addressed the
i ssue, we nust first decide whether 28 U S.C. 8§ 2253, as recently
anended by the AEDPA, requires that Rocha receive a certificate of
appeal ability ("COA") before we may hear his appeal.! The statute
now provi des:
Unless a circuit justice or judge issues a certificate of
appeal ability, an appeal nmay not be taken to the court of
appeal s from—
(A) the final order in a habeas corpus proceeding in
whi ch the detention conpl ai ned of arises out of process
i ssued by a State court; or
(B) the final order in a proceedi ng under section 2255.
28 U.S.C. 8§ 2253(c)(1). Prior to the enactnent of the AEDPA, no
COA was required; atinely notice of appeal was sufficient to vest
jurisdiction in this court. As Rocha's appeal was pending on the

AEDPA' s effective date, and he has never received a COA the

retroactivity of 8 2253(c)(1)(B) is squarely before us.?

1'n United States v. Orozco, 103 F.3d 389, 392 (5th
Cir.1996), we concluded that the COA requirenment does apply to 8
2255 appeals in which both the final judgnent and the notice of
appeal were entered after the act's effective date. [|d. at 392.
Rocha's situation is different, however: The final judgnent and
noti ce of appeal were entered before the effective date, and the
issue is thus the applicability of the AEDPA to a pendi ng appeal
rather than to a pending district court proceeding.

2\ decline to pretermit this question by granting a COA,
for to do so would fly in the face of what the AEDPA is intended



Qur retroactivity analysis follows the test of Landgraf v. USI
FilmProd., 511 U S. 244, 114 S.Ct. 1483, 128 L. Ed.2d 229 (1994).
There, the Court reaffirnmed the |ongstandi ng presunption agai nst
statutory retroactivity but noted that "procedural" rul es—+the COA
requi renent being a good exanple—+n sone circunstances may be
applied retroactively to pending cases. |d. at 275, 114 S. Ct. at
1502.

The threshol d i nqui ry under Landgraf i s whet her Congress "has
expressly prescribed the statute's proper reach,” for if it has,
that | egislative conmand nust be obeyed. Id. at 280, 114 S.Ct. at
1505. | f Congress has not spoken to retroactivity, however, we
must consi der whether the new statute "would inpair rights a party
possessed when he acted, increase a party's liability for past
conduct, or inpose new duties with respect to transactions al ready
conpleted.” 1d. Wen the newrule inplicates these concerns, the
traditional presunption of non-retroactivity applies. 1d.

Landgraf, then, requires us (1) to ask whether Congress has
spoken expressly to the retroactivity of the COA requirenent, and

if it has not, (2) to analyze the requirenent's effects on the

to acconplish. The COA requirenent makes us a gat ekeeper and is
designed to prevent judicial resources from bei ng squandered by
searching for the "nerits" of neritless appeals. Certainly, we
recogni ze that the showng for obtaining a COA is |ower than that
required to prevail on the nerits, as a COA may be granted
whenever reasonable jurists could differ as to whether there has
been "denial of a constitutional right." See 28 U S.C. 8§
2253(c)(2); see also Drinkard v. Johnson, 97 F.3d 751, 756 (5th
Cir.1996), cert. denied, 1997 W. 10415 (U.S. Mar.3, 1997). In
any event, reasonable jurists could not differ as to Rocha's
appeal, for none of his clains even approaches the § 2253
standard. See Hohn v. United States, 99 F.3d 892, 893 (8th
Cir.1996) (declining to issue a COA because Bailey affected
statutory, not constitutional, rights).



parties as described above. As nothing in the text of the AEDPA
expressly speaks to its retroactivity in non-capital cases, we may
proceed i medi ately to the second prong of the test. Fortunately,
much of our work in this regard has already been acconplished by
previ ous decisions of this court.

In Drinkard, we held that an application for a certificate of
probabl e cause ("CPC') in a 8§ 2254 appeal could be treated as an
application for a COA without violating Landgraf 's dictates, as
the difference between a CPC and a COA is one of nere nonencl ature.
ld. at 756. That is, " "[b]ecause the standard governing the
i ssuance of a [COA] requires the same show ng as that for obtaining
a [CPC], application of 8 102 of the [AEDPA] to Petitioner's
request for a [CPC] woul d not constitute retroactive application of
a statute under Landgraf.... " " Id. (quoting Lennox v. Evans, 87
F.3d 431, 434 (10th Cr.1996), cert. denied, --- US ----, 117
S.Ct. 746, 136 L.Ed.2d 684 (1997)).

Citing Drinkard, we extended this analysis from applications
for certificates to the certificates thenselves in Brown v. Cain,
104 F. 3d 744, 748-49 (5th Cr.1997). Because Brown's CPC had gi ven
hima " "settled expectation' [ ] that he had successfully passed
all procedural hurdles" to consideration of his clains, however, we
held that "[a]pplying the AEDPA's COA requirenent to Brown in a
techni cal fashion would clearly raiseretroactivity concerns." |d.
at 749. Thus, we concluded, the COA requirenent does not apply
retroactively to 8 2254 appellants who obtained CPC s before the
AEDPA' s effective date. |d.

Straightforward application of our reasoning in Drinkard and



Brown | eads us simlarly to conclude that the COA requi renent does
not apply retroactively to 8 2255 appeal s that were pendi ng on the
AEDPA' s effective date. Before the AEDPA took effect, appeals in
§ 2255 cases were as of right, and neither a COA nor a CPC was
required. Application of the COA requirenent to Rocha thus would
wor k an even greater retroactive effect than that which we rejected
in Brown, where the AEDPA nerely would have required the
petitioner-appellant to obtain a COA under the sane standard as he
previ ously had obtained a CPC. That is, because Landgraf nandates
that the COA requirenent not be retroactive in 8 2254 cases, it
follows that it nmust al so not be retroactive in 8 2255 cases, where
retroactivity would have a nore dramatic effect.

Rocha di d everything necessary to invoke the jurisdiction of
this court at the tine he filed his notice of appeal. Nothing in
t he AEDPA suggests that Congress neant us to dism ss appeals that
were properly filed and pending as of the act's effective date, or
otherwise to restrict an appellant's right of review after it has
been properly invoked.

We therefore conclude that the AEDPA' s COA requirenent does
not retroactively apply to 8 2255 appeals in which the final
judgnent and notice of appeal were entered before the AEDPA s
effective date. This conclusion brings us into accord with the

other federal circuits that have considered the issue.?

3See Thye v. United States, 96 F.3d 635, 637 (2d Cir.1996)
(holding that the COA requirenment does not apply retroactively to
8§ 2255 cases in which the notice of appeal was filed before the
AEDPA' s effective date); Herrera v. United States, 96 F. 3d 1010,
1011 (7th G r.1996) (sane); United States v. Lopez, 100 F. 3d
113, 117 (10th Cir.1996) (sane); Hunter v. United States, 101
F.3d 1565, 1573 (11th G r.1996) (en banc) (sane).



| V.
We now proceed to the nerits. For the first tine on appeal,
Rocha raises a claim that the evidence presented at trial was

insufficient to support his 18 U S C. 8§ 924(c) "use or carry"

conviction in light of the reinterpretation of "use" in Bailey.
Hs failure to raise this highly fact-dependent claim in the
district court prevents us fromconsidering it for the first tine
on appeal.* Rocha, of course, could hardly be expected to have
raised a Bailey claim before Bailey was decided, but his proper
course of action is to file a successive 8§ 2255 notion, not to
raise the issue for the first time here.?®

Rocha also contends that the district court erred in
rejecting his claim of ineffective assistance of counsel. The
district court, adopting the recomendation of the nagistrate
judge, found that Rocha's only serious argunent for ineffective
assi stance was that his counsel had failed to obtain a separate
trial. Noting that the court that heard Rocha's direct appea
correctly rejected his claim that he should have received a
severance, the district court held that his counsel's failure to

obtai n sonething to which he was not entitled could not constitute

i neffective assi st ance. See Rocha, 916 F.2d at 227-32.

‘See, e.g., United States v. Madkins, 14 F.3d 277, 279 (5th
Cir.1994); United States v. Cates, 952 F.2d 149, 152 (5th Gr.)
cert. denied, 504 U S. 962, 112 S. C. 2319, 119 L.Ed.2d 238
(1992).

W express no view on the nmerits of such a successive
nmotion. We also note that our conclusion obviates the need to
consi der either whether Bailey applies retroactively to
proceedi ngs for collateral relief or the governnent's contention
that the evidence presented at trial was sufficient to sustain
Rocha's conviction under the "carry" prong of 8 924(c).



As Rocha has failed to adduce any additional argunents his
counsel could have raised in support of the severance notion, he
falls far short of neeting the deficiency-plus-prejudice standard
of Strickland v. Washington, 466 U S. 668, 687, 104 S.C. 2052,
2064, 80 L.Ed.2d 674 (1984). The ineffective assistance cl ai mwas
properly deni ed.

Rocha further argues that his conviction for conspiracy to
commt extortion is invalid because it was based on the sane overt
act as a count of conspiracy to commt ki dnapping, of which he was
acqui tted. Because he did not raise this claimin his direct
appeal, however, we may not consider it unless he denobnstrates
"cause and prejudice" for his procedural default. See United
States v. Frady, 456 U S. 152, 168, 102 S. C. 1584, 1594-95, 71
L. Ed.2d 816 (1982). The district court, again adopting the
recommendation of the magistrate judge, correctly held that Rocha
had failed to denonstrate either elenment of this test. As to
cause, he has alleged nothing that would justify his failure to
raise the issue on direct appeal. As to prejudice, it was
perfectly consistent for the jury to find that Rocha conspired to
commt extortion but not to commt ki dnapping.

Rocha next offers a series of argunents that the district
court msapplied the sentencing guidelines by increasing his
of fense level for making a ransom demand, increasing his offense
| evel for vulnerability of the victim failing to grant a downward
departure based on his famly circunstances, and failing to grant
a downward departure for his mnor role in the offense. Each of

these clains was raised and rejected in Rocha's direct appeal



Rocha, 916 F.2d at 242-45. They are therefore barred from
collateral review E. g., United States v. Kalish, 780 F.2d 506,
508 (5th Gr.), cert. denied, 476 U S. 1118, 106 S.C. 1977, 90
L. Ed. 2d 660 (1986).

Finally, at various points Rocha's brief suggests that the
district court (1) erred in failing to grant hima severance; (2)
erred in interpreting 18 U S C 8§ 924(c); and (3) inproperly
comented on the weight of the evidence. As with his sentencing
clains, each of these argunents was addressed and rejected by the
court that considered his direct appeal. Rocha, 916 F. 2d at 227-29
(severance); id. at 236-38 (interpretation of § 924(c)); id. at
232-33 (comments by the trial court). Like the sentencing clains,
then, they are procedurally barred fromcoll ateral review Kali sh,
780 F.2d at 508.

The denial of 8§ 2255 relief is AFFI RVED.



