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Jeannene MEI NECKE, Pl aintiff-Appellant,

V.

H & R BLOCK | NCOVE TAX SCHOCL | NCORPORATED, d/b/a H & R Bl ock of
South Texas Incorporated and Admnistaff, 1Inc., Defendants-
Appel | ees.

Cct. 5, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Before KING SM TH and BENAVI DES, C rcuit Judges.

PER CURI AM

Plaintiff-Appellant Jeannene Mi necke ("Meinecke") brought
this action agai nst her former enployers H& R Bl ock of Houston ("H
& R Block") and Admnistaff, Inc. ("Admnistaff"), alleging that
t hey had di scrim nated agai nst her on the basis of her age and sex
and that they had breached contracts to enploy her and to pay her
a retirenment bonus. The district court entered summary judgnent
for H & R Block and Admnistaff on all clains, and Meinecke
appeals. W affirmin part and reverse in part the judgnent of the
district court.

| . FACTUAL AND PROCEDURAL BACKGROUND

H & R Bl ock hired Meinecke in 1980. At that tinme, H & R Bl ock
was owned by Ilah Merriman and her two children's trusts as general
partners. |Ilah Merriman also had the title of Managi ng Partner and
actively managed the business. Meinecke advanced through vari ous
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positions in the conpany, eventually being pronoted to GCeneral
Manager of the Houston region in 1989. In that sane year, H & R
Block entered into a staff |easing agreenent with Adm nistaff,
wher eby Adm nistaff hired sonme H & R Bl ock enpl oyees and assi gned
themto H& R Block. Admnistaff hired Meinecke and assi gned her
to H & R Block as its General Manager. As a result, Meinecke
effectively becane a joint enployee of Admnistaff and H & R
Bl ock.?

During the spring and summer of 1993, Ilah Merriman negoti ated
an agreenent to sell her interest in H & R Block to her son
M chael 's trust. Under this agreenent, M chael Merrimn woul d
becone the President and Managing Partner of H & R Block. On or
about March 31, 1993, Ilah Merriman informed Minecke that after
the sale of the business, Meinecke's services would no | onger be
needed and that Ilah Merriman and Mei necke would retire at the sane
time. When Mei necke made further inquiries about this arrangenent,
Ilah Merriman all egedly responded that there was "no way" Mei necke
could stay, and that Mchael Merriman "wanted a male in the
position that was closer to his age that he could relate to and
communi cate with." Minecke was fifty-six years old at the tine.
On April 16, 1993, Ilah Merriman notified the enployees of H & R
Bl ock and Adm ni staff that she and Mei necke would retire on May 1,
1994, and that M chael Merriman woul d becone Presi dent and Managi ng

Part ner.

The parties have stipul ated, for purposes of this
litigation, that Meinecke is an enpl oyee of H & R Bl ock.
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During the summer of 1993, the sale of the business proceeded
nmore quickly than had been anticipated, and on August 25, 1993,
Mei necke was infornmed that she would retire on Septenber 1.
Bet ween August and October 1993, H & R Block closed the Houston
headquarters of fi ce where Mei necke was enpl oyed and term nated al
Adm nistaff and H & R Bl ock enpl oyees who worked in that office,
i ncludi ng Meinecke. O the eight enployees who were discharged,
one was nmal e and si x were younger than Meinecke. At the sane tine,
H & R Bl ock executed a managenent agreenment with H & R Bl ock of
South Texas, Inc. (HRB/STI), whereby HRB/ STI would assist H & R
Bl ock in carrying out the managenent and adm ni strative functions
formerly perfornmed by the Houston headquarters office. Pursuant to
this agreenent, Ken Treat, Jr., who was a vice-president of HRB/ STI
and thirty-six years old at the tine, perforned sone portion of
Mei necke's duti es.

On January 5, 1994, Meinecke filed this action against H& R
Bl ock and Adm nistaff, alleging that she had been discrimnated
agai nst on the basis of her sex and age in violation of Title VII
of the CGvil R ghts Act of 1964 ("Title VII"), 42 US C 8§
2000e2(a) (1), and the Age D scrimnation in Enpl oynent Act of 1967
("ADEA"), 29 U.S.C. 8§ 623(a)(1). She also alleged that H & R Bl ock
and Adm ni staff had breached contracts to enpl oy her and to pay her
a severance package. On Novenber 15, 1994, H & R Block and
Adm nistaff filed a joint notion for summary judgnent.

On March 13, 1994, the parties filed a stipulation that all

clains against Admnistaff and the breach of contract clains



agai nst H & R Bl ock woul d be dism ssed. The district court entered
an order approving the dism ssal on March 16. On the sane day,
however, the district court also entered an order granting sunmmary
judgnent to Adm nistaff and H & R Block on all clains, including
those that the parties had stipul ated woul d be di sm ssed. Mei necke
now appeals the district court's order of summary judgnent.
1. DI SCUSSI ON
A. Standard of Review

We reviewthe granting of summary judgnent de novo, applying
the sane criteria used by the district court in the first instance.
Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th G r.1994);
Conkling v. Turner, 18 F.3d 1285, 1295 (5th G r.1994). First, we
consult the applicable law to ascertain the material factual
issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.1992). W
then revi ew t he evi dence bearing on those i ssues, view ng the facts
and i nferences to be drawn therefromin the |ight nost favorable to
the nonnoving party. Lenelle v. Universal Mg. Corp., 18 F.3d
1268, 1272 (5th Cr.1994); FDI Cv. Dawson, 4 F.3d 1303, 1306 (5th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 2673, 129 L. Ed. 2d
809 (1994). Summary judgnment is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed.R CGv.P. 56(c).

Under Rul e 56(c), the party noving for sunmary judgnent bears

the initial burden of informng the district court of the basis for



its nmotion and identifying the portions of the record that it
bel i eves denonstrate the absence of a genuine issue of material
fact. Celotex Corp. v. Catrett, 477 U S. 317, 323, 106 S.Ct. 2548,
2552-53, 91 L.Ed.2d 265 (1986); Norman, 19 F.3d at 1023. |If the
movi ng party neets its burden, the burden shifts to the non-noving
party to establish the existence of a genuine issue for trial

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
585-87, 106 S.Ct. 1348, 1355-56, 89 L. Ed. 2d 538 (1986); Norman, 19
F.3d at 1023. The burden on the non-noving party is to do nore
than sinply show that there is sone netaphysical doubt as to the
material facts. Matsushita, 475 U S. at 586, 106 S.Ct. at 1355-56.

B. Cainms Against Adm nistaff and Contract Clains Against H& R
Bl ock

W first address the district court's grant of sumary
j udgnment on Mei necke's clains agai nst Adm ni staff and her contract
clains against H & R Bl ock. Mei necke contends that summary
j udgnent on these cl ains was i nappropri ate because all parties had
filed a stipulation that these clains would be dismssed and
because the court entered an order approving the dism ssal on the
sane day it entered the order granting sumrary judgnent. H&R
Block and Adm nistaff counter that this court does not have
jurisdiction to reviewthe summary judgnent on t hese cl ai ns because

t he di sm ssal rendered the i ssues noot.?2

2H & R Bl ock and Adnministaff also argue that this issue is
not properly before us because Meinecke failed to present it to
the district court. Specifically, they contend that Mi necke
shoul d have filed either a supplenental response to their Mtion
for Summary Judgnent addressing the effect of the stipulation of
dismssal or, alternatively, a Rule 60(b) notion seeking relief
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We begin our analysis, as we nust, with the question of
noot ness. The parties' stipulation to the dismssal of these
clains and the district court's order granting sunmary judgnent on
the sane clains are contradictory and irreconcilable. Only one of
t hese actions can be valid. H & R Bl ock and Adm ni staff, however,
would like to give effect to both. In particular, they would |ike
to use the action that is |l ess favorable to them the dismssal, to
deny this court jurisdiction to review the action that is nore
favorable, the summary judgnent, thereby insulating it from
reversal .® The logical fallacy in the appell ees' npotness ar gunent
is that it presupposes the validity of the dismssal; however,
where the issue before us is whether we should give effect to the
di sm ssal or the contradictory order of summary judgnent, we cannot
make such a supposition.* The conflict between the dism ssal and

the summary judgnent presents us wth a |ive controversy.

fromthe judgnent. It mght well be that soneone shoul d have
rem nded the district court that the stipulation of dismssal

nmoot ed part of the summary judgnent notion, but a better case can
be made for the proposition that it was the novant's
responsibility in the first instance; and it has never been the
case that a Rule 60(b) notion nust be filed as a prerequisite to
appeal .

3The dismissal is less favorable to H & R Bl ock and
Adm ni staff because it is without prejudice. The stipulation
itself does not indicate whether the dismssal is wth or wthout
prejudice, but Rule 41(a)(1)(ii) of the Federal Rules of Cvil
Procedure provides that, where a stipulation of dism ssal does
not make such an indication, the dism ssal is wthout prejudice.

“We al so do not presuppose the validity of the summary
judgnent; however, whether the summary judgnent as to these
clains was erroneous has no bearing on our jurisdiction to review
it. Because the sunmary judgnent as to these clains is a final
j udgnent, we have jurisdiction pursuant to 28 U S.C. § 1291.
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Furthernore, even if the dismssal rendered noot the clains in
question, the conflicting order granting sunmary judgnent on these
clains effectively resurrected the controversy. Accordingly, we
find the appel |l ees' npotness argunent to be without nerit.

We now turn to the question of whether summary judgnent on
the clains against Adm nistaff and the contract clains against H &
R Bl ock was appropriate in light of the stipulation of dismssal.
Adm nistaff and H & R Block point out in their brief that the
parties voluntarily dism ssed these clainms by filing a stipulation
for dism ssal pursuant to Rule 41(a)(1)(ii) of the Federal Rul es of
Cvil Procedure. According to this Rule, such stipulations take
effect when filed and do not require an order of the court.
Fed. R Cv.P. 41(a)(1)(ii). Therefore, the district court's order
approving the dismssal is of no consequence. This distinction
should elimnate any confusion created by the fact that the
district court entered the order approving the dism ssal and the
order granting summary judgnent on the sane day. The clains were
di sm ssed when the parties filed the stipulation, which was three
days before the court entered the order granting summary judgnent.
We have held that, when the parties file a stipulation of voluntary
di sm ssal pursuant to Rule 41(a)(1)(ii), "any further actions by
the court [are] superfluous.” United States v. Kellogg (Matter of
West Texas Mktg. Corp.), 12 F. 3d 497, 501 (5th G r.1994); see also
Wllianms v. Ezell, 531 F.2d 1261, 1264 (5th G r.1976). Thus, that
part of the district court's order granting sunmary judgnent to

Adm nistaff on all clains and to H& R Bl ock on the contract cl ai ns



is void.
C. Discrimnation C ains Against H & R Bl ock

Turning to the sex and age discrimnation clains against H &
R Bl ock, Meinecke contends that the district court erred in
granting summary judgnment on these clains because she presented
sufficient evidence to raise a genuine issue of material fact
regarding the reasons for her forced retirenent. Specifically,
Mei necke argues that this evidence established a prim facie case
of sex and age discrimnation and denonstrated that H & R Bl ock's
proffered reasons for her retirement were pretextual. H & R Bl ock
responds that Meinecke could not neet her burden of proving
di scrim nation because she was legitimately term nated as part of
H & RBlock's plan to close its Houston headquarters office.

Title VII1 provides that "[i]t shall be an unl awful enpl oynent

practice for an enployer—1) to fail or refuse to hire or to

di scharge any individual ... because of such individual's race,
color, religion, sex, or national origin." 42 U. S.C. 8§ 2000e-
2(a)(1). The ADEA proscribes simlar treatnent on the basis of

age. 29 U S.C 8 623(a)(1l). The sane evidentiary procedure for
al l ocati ng burdens of proof applies to discrimnation clains under
both statutes. Bodenheinmer v. PPGIlndus., Inc., 5 F. 3d 955, 957 n.
4 (5th Gr.1993); Fields v. J.C Penney Co., 968 F.2d 533, 536 n

2 (5th Gr.1992). Initially, the plaintiff nmust establish a prim
facie case of discrimnation. MDonnell Douglas Corp. v. Geen,
411 U. S. 792, 802, 93 S.C. 1817, 1824, 36 L.Ed.2d 668 (1973),;

Bodenheiner, 5 F. 3d at 957. The prima facie case, if established,



raises a presunption of discrimnation, which the defendant nust
rebut by articulating a legitimte, nondiscrimnatory reason for
its actions. Texas Dep't of Comunity Affairs v. Burdine, 450 U. S.
248, 254, 101 S . 1089, 1094-95, 67 L.Ed.2d 207 (1981),
Bodenheimer, 5 F.3d at 957. |f the defendant satisfies this
burden, the presunption disappears, and the plaintiff nust prove
that the proffered reasons are a pretext for discrimnation. St.
Mary's Honor Cr. v. Hicks, --- US =----, ----, 113 S. C. 2742,
2747, 125 L.Ed.2d 407 (1993); Bodenheinmer, 5 F.3d at 957. The
plaintiff retains the ultinmate burden of persuasion throughout the
case. Burdine, 450 U S. at 256, 101 S.C. at 1095.

To establish a prima facie case of discrimnation under Title
VII, a plaintiff nust prove that: (1) she is a nenber of a
protected class; (2) she was qualified for the position that she
hel d; (3) she was di scharged; and (4) after being discharged, her
enpl oyer replaced her with a person who is not a nenber of the
protected class. See Vaughn v. Edel, 918 F.2d 517, 521 (5th
Cir.1990). In cases where the enployer discharges the plaintiff
and does not plan to replace her, we have held that the fourth
elenment is, "nore appropriately, that after [the] discharge others
who were not nenbers of the protected class remained in simlar
positions.” 1d. The first three elenents of a prinma facie case of
age discrimnation under the ADEA are identical to the first three
elenments of a Title VII prima facie case. Bodenheiner, 5 F.3d at
957. The fourth elenent is simlar, although we have worded it

sonewhat differently: The plaintiff nust show that "[s]he was



either i) replaced by soneone outside the protected class, ii)
repl aced by sonmeone younger, or iii) otherw se discharged because
of [her] age." 1d. The third alternative of this |ast elenent
applies in circunstances where the plaintiff is not replaced. See
Armendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 150 (5th
Cir.1995). Because the requirenents under both statutes are
essentially the sane, we will analyze themtogether.

The parties agree that Minecke has established the first
three elenents of her prima facie case. They di spute, however,
which version of the fourth elenent of the prima facie case is
applicable and, in either case, whether Meinecke has nmde the
requi site show ng. Meinecke contends that this is a "replacenent”
case rather than a "reduction in force" case. Specifically, she
points out that Ken Treat of HRB/ STl assuned her duties after she
left H& R Block, that Ilah Merriman did not announce Meinecke's
retirement as part of a reduction in force, and that the Houston
of fi ces which she oversaw as part of her duties have continued to
function. H & R Block counters that this is a "reduction in force"
case because it closed the entire Houston headquarters office where
Mei necke was enpl oyed and because no one replaced Mei necke at her
posi tion. Rat her, her duties were incorporated into the job
responsibilities of other enployees.

We agree with H& RBlock that this is a "reduction in force"
case. The evidence clearly establishes that H& R Bl ock cl osed the
Houst on headquarters of fi ce where Mei necke wor ked and abol i shed her

position as part of the reorganization plan that acconpanied
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M chael Merriman's purchase of the business. QG her entities
assuned the functions of the headquarters office, and Mei necke's
managerial role in particular was obvi ated by the contract between
H & R Block and HRB/ STI, whereby the l|atter agreed to assist
M chael Merriman in managing H & R Bl ock. However the Merrinmans
characterized Meinecke's departure fromH & R Block, it cannot be
sai d that she was replaced in her position. The evidence presented
by Mei necke does not raise a fact question on this point.

Because this is a "reduction in force" case, Minecke nust
prove as the fourth elenents of her prinma facie cases of sex and
age discrimnation that nmales remained in simlar positions and
t hat she was ot herw se di scharged because of her age. Arnendari z,
58 F.3d at 150; Bodenheiner, 5 F.3d at 957; Vaughn, 918 F.2d at
521. Wth respect to her Title VIl claim Minecke argues that she
has shown that Ken Treat remained in a position simlar to hers
when she was di scharged. Wile Treat nay have assuned nmany of the
duti es that Meinecke had perfornmed before she left H& R Bl ock, he
did so as an enpl oyee of anot her conpany, HRB/ STlI, which had agreed
to provi de manageri al consulting services pursuant to a nmanagenent

agreenent.®> Further, H & R Block elimnated Meinecke's position

SMei necke contends that Treat should actually be viewed as
an enpl oyee of M chael Merrinman because Merriman is a beneficiary
of each of the three separate trusts that owned H & R Bl ock and
HRB/ STI at the time she was term nated and because Merriman | ater
becanme an Assistant Vice President of HRB/STI. \Whatever
Merriman's beneficial ownership interests are, Treat remai ned at
all tinmes an enpl oyee of HRB/ STI and nmi ntained his position
there in addition to performng duties as a consultant for H& R
Bl ock under the managenent agreenent. @G ven these facts, we
cannot say that Meinecke has raised a genuine issue of nmateri al
fact as to whether Treat "remained in a simlar position" wth H
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and cl osed the headquarters office where she worked. Under these
facts, Meinecke cannot show that nmales remained in simlar
positions after she was di scharged.

Wth respect to her ADEA claim Meinecke contends that |l ah
Merriman's al | eged st at enent about M chael wanting a younger person
wth whomto work and the fact that her departure was characterized
as a "retirenment" create a genuine issue of material fact as to
whet her she was otherw se discharged because of her age. W
di sagree. Meinecke was not the only H & R Bl ock enpl oyee affected
by the reorgani zati on of the business. Wen H& R Block closed the
Houst on headquarters office, it laid off seven other enployees,
i ncl udi ng six under the age of forty. Accordingly, we concur with
the district court's conclusion that, "[while M. Mrrimn's
all eged statenent may reveal M chael Merriman's true feelings, it
does not, in light of the reduction of force, show that age was a
factor in his decision not to continue Minecke's enploynment."” 1In
sum we hold that H & R Block was entitled to summary judgnent on
both the sex and age discrimnation clains.

I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM in part and REVERSE in
part the district court's grant of sunmmary judgnent in favor of H
& R Block and Adm nistaff and REMAND with instructions that the
district court reformthe judgnent to reflect the dism ssal of al
clains against Admnistaff and the breach of contract clains

against H & R Block. Each party shall bear its own costs.

& R Block after her forced retirement.
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