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PER CURIAM:

Y vonne and John Eugene Shinn, on behalf of Jonathan Daniel Shinn, appeal thedistrict court's
order granting College Station Independent School District (" School District"), Kenneth Wilbanks,
Ray Chancellor, Bob Curry, and William Dornburg summary judgment onthe Shinns claims. Finding
no reversible error, we affirm and order the Plaintiffs to show cause why reasonable attorney's fees
and double costs should not be awarded to the Defendants as damages, pursuant to FED.R.APP.P. 38.

The Paintiffs brought suit on behalf of their son, Jonathan, aleging that the Defendants
violated Jonathan's rights under the United States Constitution and the Constitution of Texas. The
Paintiffs alleged that while Jonathan was a freshman member of the A & M Consolidated High
School ("A & M") Band, his constitutional rights were violated by the actions of the band director,
Defendant Kenneth Wilbanks. The Plaintiffs amended complaint further aleged that the school
officids inadequately responded to their complaints. The complaint, in essence, alleged extreme
dissatisfactionwithWilbankssperformanceasband director. Representativeallegationsincluded that
Wilbanks: lacked discipline and leadership; "insisted that Jon only play the B-flat clarinet”; showed
disrespect to the assistant band director; failed to distribute the band rules until "six entire weeks"

after the start of practice; gave the band members the day off when he learned that they were



planning a"walk-off" during practiceto protest his performance asaband director; walked into the
girls locker room,; failedto provide parentswith "information™ about the marching band competition
in Killeen, Texas, which resulted in the Plaintiffs arriving at the competition four hours and fifteen
minutes early; spoke "over the band's half-time performance bestowing praises on the coaches’;
"verbally abused" another student, and Jonathan then witnessed the student's "horrified look when
she stepped out of Wilbanks' offiruments properly; "yelled at" Jonathan when hetried to turnin his
instrument; "failed to maintain discipline over some band members and allowed the membersto stay
up to at least 3:00 am."”

When Jonathan told his parents about Wilbanks's behavior, the Plaintiffs complained to the
school officials. The Plaintiffs alege that the school officials did not respond adequately to their
complaints. Consequently, the Plaintiffs asked the Texas Education Agency ("TEA") to investigate
Wilbankssbehavior. The TEA'sinvestigation did not sustain the Plaintiffs allegations. Finally, when
the local newspaper ran an article about Wilbanks which mentioned the Plaintiffs complaint and the
investigation by the TEA, Wilbanks"lectured” the band studentson the article. The Plaintiffsallege
that during the lecture, Wilbanks "directed his comments' at Jonathan and another student, whose
parents had also been instrumenta in bringing the TEA investigation. All in al, the Plaintiffs
complainthat "Wilbanks outrageous and unprofessional behavior resulted inapoor year for the band
and the infliction of severe emotional distress upon many of the students, including Jon Shinn."

The Plaintiffs filed suit against the School District and various school officias in their
individua and official capacities, pursuant to 42 U.S.C. 8 1983. The Paintiffs allege that the
Defendants behavior violated Jonathan's constitutional rights under the First and Fourteenth
Amendments to be free from emotional harassment and to be free from punishment absent personal
guilt, and that Wilbanks's behavior violated Jonathan'sright to be free from retaliation for exercising

hisright to free speech.* The district court granted the Defendants motion for summary judgment.

We note that the attorney that brought this appeal did not appear at oral argument. Instead,
he sent a colleague who conceded at oral argument that the Plaintiffs' claims under the Texas
Congtitution were without merit; therefore, we need not address these claims on appeal.
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However, aclose reading of the district court's order reveals that the court dismissed the Plaintiffs
complaint for failure to state a claim upon which relief could be granted. Therefore, we will review
the dismissal de novo as one under FED.R.CIv.P. 12(b)(6). Rutherford v. United Sates, 702 F.2d
580, 581 n. 1 (5th Cir.1983).

We provide the detailed description of the Plaintiffs allegationsin order to illustrate that a
constitutional violation does not occur every time someone feels that they have been wronged o
treated unfairly. Thereisno constitutional right to be free from emotional distress. See Grandstaff
v. City of Borger, Tex., 767 F.2d 161, 172 (5th Cir.1985) ("Section 1983 imposes liability for
violation of rights protected by the Constitution, not for violations of dutiesof care arising out of tort
law." (quoting Baker v. McCollan, 443 U.S. 137, 146, 99 S.Ct. 2689, 2695-96, 61 L.Ed.2d 433
(1979))), cert. denied, 480 U.S. 916, 107 S.Ct. 1369, 94 L.Ed.2d 686 (1987). The right to be free
from punishment absent personal guilt is only actionable when that punishment deprivesthe plaintiff
of acongtitutionally protected right. Burrisv. WillisIndep. Sch. Dist., Inc., 713 F.2d 1087, 1093 n.
3 (5th Cir.1983). The Plaintiffs have made no such dlegation. Finaly, the Plaintiffs free speech
clam falls because they have not alleged what speech Jonathan engaged in, nor have they alleged
facts indicating that Wilbanks's actions amounted to retaliation or infringement on Jonathan's first
amendment rights. See Haverkamp v. Unified Sch. Dist. No. 380, 689 F.Supp. 1055, 1058-59
(D.Kan.1986) (dismissing plaintiff's first amendment claim where the complaint did not indicate
retaliation by school officials or arestriction of plaintiff's first amendment rights); see also Wilson
v. UT Health Ctr., 973 F.2d 1263, 1270 (5th Cir.1992) (upholding directed verdict on first
amendment claim because plaintiff produced insufficient evidencethat certain defendants "retaliated

againgt her for her speech”), cert. denied, 507 U.S. 1004, 113 S.Ct. 1644, 123 L.Ed.2d 266 (1993).2

2Additionally, because the Plaintiffs have failed to establish the violation of a clearly established
constitutiona right, the Defendants in their individual capacities are entitled to qualified immunity.
See Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1079 (5th Cir.) (stating standard for
qudified immunity), cert. denied, --- U.S. ----, 116 S.Ct. 532, 133 L.Ed.2d 438 (1995).
Furthermore, even if we were to find the violation of a constitutiona right, the Plaintiffs have not
alleged that the Defendants acted pursuant to an official custom or policy of the School District,
or that the School District implemented such an official custom or policy; therefore, there cannot
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For the foregoing reasons, we AFFIRM the judgment of the district court. Moreover, we
conclude that the Plaintiffs appedl is frivolous. See Olympia Co., Inc. v. Celotex Corp., 771 F.2d
888, 893 (5th Cir.1985) (stating that a "frivolous appeal is one which involves legal points not
arguable on the merits") (citation omitted), cert. denied, 493 U.S. 818, 110 S.Ct. 73, 107 L.Ed.2d
39 (1989). We therefore ORDER the Plaintiffs to show cause why reasonable attorney's fees and
double costs should not be awarded to the Defendants as damages, pursuant to FED.R.APP.P. 38.

DENNIS, Circuit Judge, specialy concurring:

| concur in the result of the mgority's decision, i.e., that the plaintiff's action does not reach
the threshold of a claim based on a constitutional violation. My only objection to the mgority's
opinionisthat it disposesof the plaintiffs substantive due process claim by constructing avagary that
has no real basisinlaw. The mgority states.

Thereisno constitutional right to be free from emotional distress. See Grandstaff v. City of
Borger, Tex., 767 F.2d 161, 172 (5th Cir.1985).

If dl the mgjority means is that a person cannot recover for emotional distress under § 1983 unless
that distress stems from a constitutional violation, the statement is merely mideading due to lack of
precision and coherence. Further, the statement does not explain why there was no constitutional
violation inthiscase. On the other hand, | seriously doubt that the mgority intends to imply that a
person can never recover damages for emotional distress under 8§ 1983 or cannot recover for such
distress in the absence of physical or significant injury. The law istoo well settled to the contrary.
Memphis Community School Dist. v. Sachura, 477 U.S. 299, 306, 106 S.Ct. 2537, 2542, 91 L .Ed.2d
249 (1986) (mental and emotional distress constitute compensableinjury in § 1983 cases); Carey v.
Phiphus, 435 U.S. 247, 264, 98 S.Ct. 1042, 1052, 55 L.Ed.2d 252 (1978) (same); Harper v. Harris
County, Tex., 21 F.3d 597 (5th Cir.1994) (aplaintiff isno longer required to prove significant injury
to assert a § 1983 Fourth Amendment excessive force claim); see Dunnv. Denk, 79 F.3d 401 (5th

Cir.1996) (this court's holding in Johnson v. Morel, 876 F.2d 477 (5th Cir.1989) (en banc), which

be § 1983 liability for the School District or for the Defendants in their officia capacities.
Meadowbriar Home For Children, Inc. v. Gunn, 81 F.3d 521, 533 (5th Cir.1996).
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grafted onto the Fourth Amendment objective reasonableness standard of Graham v. Connor, 490
U.S. 386, 109 S.Ct. 1865, 104 L .Ed.2d 443 (1989) the additional requirement of asignificant injury,
has been effectively overruled by Hudsonv. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117 L.Ed.2d 156
(1992)).

Moreover, asl read Grandstaff v. City of Borger, Tex., 767 F.2d 161 (5th Cir.1985) it cannot
properly be made to stand for a broad rule that there is no congtitutional right to be free from
emotional distress. It smply holds that bystanders may not recover under 8§ 1983 for officers
negligent infliction of emotional distress by shooting and killing their husband and stepfather within
their sight. The Grandstaff opinion, 767 F.2d at 172. stated:

Negligent infliction of emotional distress is a state common law tort; there is no

constitutional right to be free from witnessing this police action. "Section 1983 imposes

liability for violation of rights protected by the Constitution, not for violations of duties of

care arising out of tort law." Baker v. McCollan, 443 U.S. 137, 146, 99 S.Ct. 2689, 2695-
96, 61 L.Ed.2d 433 (1979).



