United States Court of Appeals,
Fifth Grcuit.
No. 95-20524.
STEWART Tl TLE GUARANTY COWVPANY, Pl aintiff-Appellant,
V.

OLD REPUBLI C NATI ONAL TI TLE | NSURANCE COWVPANY, fornerly known as
Title Insurance Co.; Land Title Conpany of Dallas, doing business
as Sout hwest Land Titl e Conpany, Defendants-Appell ees.

May 29, 1996.

Appeal from the United States District Court for the Southern
District of Texas.

Before KING DAVIS and BARKSDALE, C rcuit Judges.

PER CURI AM

Stewart Title Guaranty Conpany ("Stewart Title") appeals the
district court's granting of summary judgnent agai nst Stewart Title
and in favor of A d Republic National Title I nsurance Conpany f/k/a
Sout hwest Title Insurance Conpany of Mnnesota and Land Title
Conpany of Dallas d/b/a Southwest Land Title Conpany (collectively
"Sout hwest"), in a suit brought by Stewart Title to enforce certain
contractual rights purchased by Stewart Title from a bankruptcy
trustee and derived froma personal property |ease agreenent that
had been rejected by the trustee pursuant to 11 U S.C § 365. W
reverse.

| . BACKGROUND

Wth respect to their conpeting notions for summary judgnent
in the district court, Stewart Title and Southwest stipulated to
certain facts. The stipulated facts nmay be summari zed as fol |l ows:
I n Novenber 1970, Dallas Title Conpany ("Dallas Title"), as | essor,
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and Dall as-Texas-National Title Conpany ("DITNT"), as |essee,
entered into a thirty-two year |ease agreenent (the "Lease") for
t he personal property in an abstract plant owned by Dallas Title.!
The abstract pl ant contained abstracts, records, files,
conputer-stored material, and other property necessary to the
title-insuring and abstract business. In return for use of the
abstract plant, Dallas Title agreed to pay $3000 a nonth and
certain taxes |levied or based on the plant, to purchase insurance,
and to maintain the plant by neans of day-by-day posting of all
records pertaining to the business of abstracting. The agreenent
provided that all additions to the plant becane the property of the
| essor, but that, upon term nation of the Lease, Dallas Title could
copy for its own use any of the records pertaining to matters filed
in Dallas County, Texas since Novenber 30, 1961 (the "Reproduction

Rights").2 The Lease term nated a previous |ease between Dall as

The Lease was incorporated by reference in the stipul ated
facts. Certain other peripheral rights and duties were
enunerated in the Lease: Paragraph 6, for exanple, provided
that, pursuant to the provisions of a separate existing contract,
the | essee woul d act as exclusive agent for Dallas Title &
Guaranty Conpany [sic].

Par agraph Four of the Lease provided:

Upon term nation of this | ease for any reason (a)
Lessee at its cost and expense shall have the privilege
of maki ng copies of any material constituting the
| eased property to the extent that it pertains to
matters filed in Dallas County, Texas since Novenber
30, 1961, and Lessee shall have the privilege for a
period of 30 days fromdate of termnation of this
| ease of reproducing all of the conputer records and
thereafter retaining as its own property and for its
own unrestricted use all copies so nade, even though
such conputer records may include itens bearing date
prior to Novenber 30, 1961, and (b) Lessee shall have
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Title and DINT dated Novenber 1, 1966

On June 20, 1990, DTNT filed for protection under Chapter 11
of the Bankruptcy Code. The proceedi ng was subsequently converted
to a Chapter 7 liquidation and a trustee was appointed. On June
10, 1991, in an agreed order signed by the bankruptcy court, the
trustee rejected the Lease pursuant to 8 365 of the Bankruptcy
Code.® The trustee held an auction to sell the Reproduction Rights
as a "potential asset" of the bankruptcy estate. Southwest, the
successor and assignee of Dallas Title, nade an offer to purchase
t he Reproduction Rights for $26,000. Stewart Title bid $30, 000.
The bankruptcy trustee accepted Stewart Title's offer. The
bankruptcy court approved the sale of the Reproduction Rights to
Stewart Title, and on Septenber 24, 1991, the trustee executed a
Bill of Sale.*

VWhen Sout hwest refused to allow Stewart Title to exercise the

the right of examnation, for use in connection wth
the conduct of its business, for a period of five years
fromdate of termnation, of all of the base title
files conprising a part of the | eased property.
(enphasi s added). The three words "for any reason”
apparently were added to the text at the |last nonent. They
were typed in above the body of the text and both parties to
the Lease initialed the addition.

Section 365(a) provides that a trustee nmay "assune or reject
any executory contract or unexpired |ease of the debtor." 11
U S. C. § 365(a).

| ncorporated by reference in the stipulated facts, the Bil
of Sale provided that the trustee granted, bargained, sold and
transferred "all of his interest, if any, in the copy and
reproduction rights of conputer title records as detailed in the
personal property | ease agreenent dated Novenber, 1970, effective
Decenber 1, 1970, through January 1, 2002, by and between [Dall as
Title] and [ DTNT]."



Reproduction Rights, Stewart Title brought suit agai nst Sout hwest
in the 127th Judicial District Court of Harris County, Texas,
asserting a claim for breach of the Lease and seeking specific
per f or mance. Sout hwest renoved the case to the United States
District Court for the Southern District of Texas. The parties
filed cross notions for summary judgnent on the limted | egal issue
of the enforceability of the Reproduction Rights that Stewart Title
had purchased from the trustee.® Finding that the trustee's
rejection of the Lease excused Southwest fromits obligations to
the lessee, the district court concluded that the Reproduction
Ri ghts were unenforceabl e. On June 9, 1995, the district court
entered an order granting sunmary judgnent in favor of Southwest
and agai nst Stewart Title. Three weeks later, Stewart Title tinely
filed a notice of appeal.
1. ANALYSI S

We review the granting of summary judgnent de novo, applying
the sane criteria used by the district court in the first instance.
Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th G r.1994);
Conkling v. Turner, 18 F.3d 1285, 1295 (5th G r.1994). First, we
consult the applicable law to ascertain the material factual
issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.1992). W
then revi ew t he evi dence bearing on those i ssues, view ng the facts

and i nferences to be drawn therefromin the Iight nost favorable to

Stewart Title sought a partial summary judgnent uphol di ng
the enforceability of the Reproduction Rights, after which the
case woul d have proceeded agai nst Sout hwest on the nerits.

Sout hwest sought a final summary judgnent on this limted | egal
i ssue.



the nonnoving party. Lenelle v. Universal Mg. Corp., 18 F.3d
1268, 1272 (5th Cir.1994); FD Cv. Dawson, 4 F.3d 1303, 1306 (5th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 2673, 129 L. Ed. 2d
809 (1994). Summary judgnment is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed.R CGv.P. 56(c).

The sole issue on appeal is whether the Reproduction Ri ghts
acquired by Stewart Title are enforceable as a matter of law It
is uncontested that, under applicable choice-of-law principles,
Texas | aw governs in this case because the subject matter of the
| ease, the place of performance of the | ease, and t he resi dence and
pl ace of business of the parties are all in Texas. Neo Sack, Ltd.
v. Vinmar |Inpex, Inc., 810 F.Supp. 829, 838-39 (S. D. Tex.1993)
(listing factors to consider in determ ning applicable law). The
district court concluded that under Texas |aw the Reproduction
Rights are not enforceable because the bankruptcy trustee's
rejection of the Lease constituted a material breach that excused
Southwest from its contractual obligations. al Country
Specialists, Ltd. v. Philipp Bros., Inc., 762 S.W2d 170, 179
(Tex. App. —Houston [1st Dist.] 1988) (noting that when one party
materially breaches a contract, the other party is discharged from
his obligation to perform, wit denied, 787 S.W2d 38 (Tex. 1990).
Stewart Title mintains that the Reproduction Rights are

enforceabl e despite the trustee's rejection.



Stewart Title argues that the Lease consisted of two
severabl e agreenents: (1) an executory agreenent regardi ng the use
of the records and other materials contained in the abstract plant
(the "Use Rights"); and (2) an executed agreenent regarding the
Reproduction Rights. Stewart Title contends that the Reproduction
Ri ghts vested in the | essee on the effective date of the Lease and
thereafter were an enforceabl e and assi gnabl e asset. According to
Stewart Title, because the Reproduction R ghts required no further
performance on the part of the | essee, the bankruptcy trustee's 8§
365 rejection pertained only to the Use R ghts—the executory
portion of the Lease. Therefore, the first question we nmust answer
is whether the Lease was a severable contract such that the
fulfilled portion would remain enforceable, notw thstanding the
bankruptcy trustee's rejection.

A. Severability

A severabl e contract "includes two or nore prom ses which can
be acted on separately such that the failure to performone prom se
does not necessarily put the promsor in breach of the entire
agreenent . " Black's Law Dictionary 1373-74 (6th ed. 1990).
Bl ack's Law Di cti onary defi nes divisible and severabl e contracts in
simlar termns.® Under Texas law, a contract is divisible, or

severabl e, when one party's perfornmance consists of nore than one

A divisible contract is defined as: "One which is inits
nature and purpose suscepti ble of division and apportionnent,
having two or nore parts in respect to matters and things
contenpl ated and enbraced by it, not necessarily dependent upon

each other nor intended by the parties so to be." Black's Law
Dictionary 479 (6th ed. 1990). Virtually the sane | anguage is
used to define "severable contract." Id. at 1373-74.
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"distinct and separate itenf ] and the price paid by the other
party is apportioned to each item" 1In re Ferguson, 183 B.R 122,
124 (Bankr.N. D. Tex. 1995) (quoting Johnson v. Wl ker, 824 S W2d
184, 187 (Tex. App.—Fort Wrth 1991, no wit)). No one test or rule
of |aw can be used to ascertain whether a contract is divisible or
i ndivisible. Johnson, 824 S.W2d at 187. "Determ nation of the
i ssue depends primarily on the intention of the parties, the
subject matter of the agreenent, and the conduct of the parties."
ld. (citations omtted).

The intent of the parties is the principal determ nant of
divisibility. Lake LBJ Mun. WUil. Dist. v. Coulson, 771 S. W2ad
145, 153 (Tex. App. —-Austin 1988), rev'd on ot her grounds, 781 S. W 2d
594 (Tex.1989); see also Sheline v. Dun & Bradstreet Corp., 948
F.2d 174, 177 (5th G r.1991) (finding that unenforceabl e covenant
not to conpete could not be severed from the remainder of a
sever ance agreenent because severability "is governed by the intent
of the parties"); Nat'l Iranian G| Co. v. Ashland G, Inc., 817
F.2d 326, 333 (5th Gr.) (noting that "whether [an agreenent] is
entire or severable turns on the parties' intent at the time the
agreenent was executed, as determned from the |anguage of the
contract and the surrounding circunstances"), cert. denied, 484
US 943, 108 S.Ct. 329, 98 L.Ed.2d 356 (1987). 1In construing a
contract, its unanbiguous | anguage alone will generally be deened
to express the intent of the parties. Norman v. Apache Corp., 19
F.3d 1017, 1024 (5th Cr.1994). "The issue as to severability is

whet her or not the parties would have entered into the agreenent



absent the [severed] parts.” MFarland v. Haby, 589 S.W2d 521,
524 (Tex. G v. App. —Austin 1979, wit ref'd n.r.e.) (holding that
contract was unseverabl e where party woul d not have si gned contract
absent illegal parts).

In the instant case, the terns of the Lease evidence the
parties' intent that the Use R ghts and the Reproduction R ghts be
distinct and separate itens. The Use Rights permtted the |essee
to use the abstract books, records, and equi pnent of the plant but
not to "duplicate in any manner any material constituting a part of
said plant or permt anyone to neke copies therefrom"” The
Repr oducti on Ri ghts—+he privilege to nmake copies after
term nati on—served as the natural conplenent to the Use Rights. In
exchange for these two sets of rights, the | essee agreed to provide
two ki nds of consideration: (1) nonetary outlays—paynment of $3000
a nonth rent, taxes, and insurance prem uns; and (2) material
additions to the plant—daily posting of newinformation relevant to
t he busi ness.

The district court surm sed that severance of the Lease into
two separate agreenents would lead to absurd results. The court
reasoned that:

Stewart's argunent that the | ease consists of two divisible

agreenents would logically permt the |essee to have signed
the lease with the preneditated intention of not performng

its contractual obligations to pay rent, taxes, and
mai nt enance, to have breached the |ease by continuing to
possess and use the plant until it expired or the |essor

termnated it, and then to enjoy a right to copy the title
plant, all for free.

We di sagr ee.
These parties knew each other and were bound by at |east one
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preexisting contractual relationship. In addition to the agency
agreenent nentioned in Paragraph 6, the Lease nakes reference in
Paragraph 12 to a previous |ease between the sane parties dated
Novenmber 1, 1966. In light of the fact that all additions to the
pl ant becane the property of the lessor, it is clear that the
parties included the Reproduction Rights in the Lease to preserve
the value to the | essee of the | essee's daily contributions to the
corpus of the abstract plant.

Mor eover, we believe that the parties' purposeful addition to
the Lease of the words "for any reason,"” is strongly indicative of
their intent to preserve the |l essee's sweat equity in the abstract
pl ant . Par agraph 4 of the Lease provides that the |essee shal
have the privilege of making copies of certain materials "[u]pon
termnation of th[e] |ease for any reason.” By the terns of the
Lease, the parties intended to protect the rights of the | essee to
reproduce materials with which the | essee had enriched the plant
day- by- day, regardless of the ~circunstances that Jled to
termnation. The parties expressly manifested their intention that
the | essee's Reproduction Rights survive breach and term nation.
Thus, we find that the intent of the parties was that the | essee's
Reproduction Ri ghts be severabl e.

The second of Johnson 's severability factors—the subject
matter of the agreenent—wei ghs in favor of severability. Although,
a careless glance m ght suggest that the "subject matter" of the
Lease is wuniform and wundifferentiated, the tw> agreenents

enconpassed by the Lease are distinct and clearly defined. One



deals with the use, but not the reproduction, of all of the
abstract materials; the other deals with the reproduction of only
the abstract materials added since 1961 and the presunmably few
conputer records predating 1961.

Finally, the third severability factor—+the conduct of the
parties—also favors a finding of severability. 1In its conclusion
that severability would | ead to absurd results, the district court
relied on a scenario wherein the lessee, in order to obtain the

Reproduction R ghts "for free," mght have signed the Lease with
the preneditated intention of imedi ately breaching it. In fact,
the district court's specul ative conclusion is underm ned by the
actual conduct of the parties. The parties enjoyed a presumably
healthy prior relationship as evidenced by the previous |ease
referenced in Paragraph 12. Moreover, not only did the breach
contenplated by the district court not occur, but a history of
good-faith performance by both parties persisted for approximately
twenty years until the bankruptcy filing.

Additionally, a type of conduct that is particularly telling
inan inquiry such as this is the nethod of paynent arranged by the
parties. See Ferguson, 183 B.R at 126 (finding that parties
conduct ed t hensel ves as t hough contract was unsever abl e where "both
parties contenpl ated an entire contract through the type of paynent
t hey arranged"). "Where the subject matter of the contract is
divisible and the consideration is apportioned, these qualities are

consistent with and i ndicative of a severable contract." 1d.; see

al so Budge v. Post, 544 F. Supp. 370, 382 (N.D. Tex.1982) (finding
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that a settlement was not a divisible contract where "the
consideration supporting the [ ] Settlenent was neither expressly
nor inpliedly apportioned with respect to each prom se made by the
parties"); Lake LBJ, 771 S.W2d at 153 (hol ding that construction
contract was divisible where it provided for separate paynents,
each roughly proportionate to separate kinds of work required).

In this case, the Lease called for two separate kinds of
consi deration, each kind appropriate to one of the tw types of
rights granted: nonetary paynents for the Use Rights; day-by-day
updating for the Reproduction Rights. W find that the parties, at
| east inpliedly, apportioned the considerationwith respect to each
prom se.

The district court bases its determnation of the Lease's
indivisibility, in part, on tw other factors: whether there was
a single assent to the entire transaction; and whet her the
prom ses included in the contract "are so interdependent that the
parties woul d not have entered i nto one without the other." Budge,
544 F. Supp. at 381. W do not believe that these factors are
determnative in this instance. Far nore conpelling is the clear
intent of the parties, their conduct, and the subject matter of the
two maj or agreenents contained wthin the | ease.

We believe that a determnation of indivisibility "would
result in a new and different contract not intended by the
parties." MFarland, 599 S.W2d at 524. Thus, based on the way
that the parties structured the Lease, we conclude that the Lease

was a severable contract, divisible into two separate agreenents.
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The next question is whether the trustee's rejection of the Lease,
pursuant to 8 365, rendered the Reproduction Ri ghts unenforceable
notw t hstandi ng their severability.
B. Section 365

Section 365 of the Bankruptcy Code provides that the
bankruptcy trustee may reject any executory contract or unexpired
| ease of the debtor. 11 U S.C § 365(a). "This provision allows
atrusteeto relieve the bankruptcy estate of burdensone agreenents
which have not been conpletely perforned.™ In re Mirexco
Petroleum Inc., 15 F.3d 60, 62 (5th Cr.1994). The Code states
that, except in <certain narrowWy circunscribed instances,’
rejection of an executory contract or | ease constitutes a nmateri al
breach.® 11 U.S.C. 8 365(g). As a legal fiction, such a breach is
deened to have occurred on the day immediately prior to the
comencenent of the bankruptcy so rejection clains are treated as
prepetition clainms, 11 U S.C. 88 365(g)(1) & 502(g), and because
the parties' rights are deened prepetition, state | aw governs the

rights stemming fromthe breach.® |In re Audra-John Corp., 140 B.R

Section 365(g) notes that rejection constitutes breach
except as provided in subsections (h)(2) and (i)(2). 11 U S.C. 8§
365(g). These subsections deal with the rejection of tinmeshare
pl ans and contracts for the sale of real property. 11 U S. C 8§
365(h)(2) & (i)(2).

Under 8 365, such a breach does not result in the automatic

term nati on of the contract or | ease. In re Austin Dev. Co., 19
F.3d 1077, 1082 (5th Cr.) (citing In re Continental A rlines,
981 F.2d 1450, 1459 (5th Cr.1993)), cert. denied, --- U S ----,

115 S. . 201, 130 L.Ed.2d 132 (1994).

In the case at bar, Paragraph 7 of the Lease provided that
in the event that the | essee defaulted in any of the required
paynents the | essor would have the right to termnate the
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752, 757 (Bankr.D. M nn. 1992).

"I't is well established that as a general proposition an
executory contract nust be assuned or rejected in its entirety."
In re Canptown, Ltd., 96 B.R 352, 355 (Bankr.M D.Fla.) (citations
omtted), order anended on other grounds, 98 B.R 596
(Bankr. M D. Fl a. 1989). Where an executory contract contai ns sever al
agreenents, the debtor may not choose to reject sone agreenents
within the contract and not others. Inre Cutters, Inc., 104 B.R
886, 888 (Bankr.M D. Tenn. 1989) (citation omtted).

Al t hough the Code does not define "executory contract,"
generally an agreenent is considered executory "if at the tine of
the bankruptcy filing, the failure of either party to conplete
performance woul d constitute a material breach of the contract,
t hereby excusing the performance of the other party." Mirexco, 15
F.3d at 62-63. There is no dispute that the Use-Ri ghts portion of
the Lease was executory. As to the Reproduction R ghts, arguably
the | essee had substantially perfornmed its obligations at the tine
of the bankruptcy filing and the Reproduction Rights agreenent
coul d be consi dered execut ed.

I f a single contract contai ns separate, severable agreenents
the debtor may reject one agreenent and not another. Cutters, 104
B.R at 889 (citation omtted). "[T] he issue of assunption or
rejection of such contracts relates only to those aspects of the
contracts which remain unfulfilled as of the date the petition is

filed." In re Tomer, 128 B.R 746, 756 (Bankr.S.D.I1I1.1991)

contract.
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(citation omtted), aff'd, 147 B.R 461 (S.D.111.1992). Thus,
where a single docunent enbraces several distinct agreenents, sone
of which are executory and sone of which are fully or substantially
performed, only the executory portions of the docunent are subject
to rejection.

Where a trustee rejects a severabl e contract contai ning both
an executed and an executory agreenent, such rejection is not
equi valent to the breach or rescission of the executed agreenent.
| d. Nor does it "require the undoing or reversal of already
executed portions of the contract|[ ]. Rat her, the executed
portions of the contract[ | remain intact, and property rights
acquired under the contract[ ] prior to filing becanme property of
the estate despite the trustee's rejection of unperforned
obligations of the contract[ ]." 1d. (citation omtted) (holding
that debtor's claimto noney owed for prepetition services under
personal services contract was an asset of debtor's estate which
passed to trustee despite trustee's subsequent rejection of the
contract).

Thus, in the instant case, when the bankruptcy trustee
rejected the Lease pursuant to 8§ 365 the debtor materially breached
the Lease only to the extent that the Lease remained
executory—+.e., only in regard to the Use R ghts. We concl ude
that, as a matter of law, the rejection of the Lease did not render
the Reproduction Rights acquired by Stewart Title unenforceable.

I11. CONCLUSI ON

For the foregoing reasons, the judgnent of the district court
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is REVERSED and the case is REMANDED for further proceedi ngs not

i nconsistent with this opinion.

15



