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No. 95-20635

ANTHONY RAY WESTLEY,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston D vision

May 13, 1996

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
DAVIS, G rcuit Judge:

Ant hony Ray Westley, convicted of nurder and sentenced to
death by a Texas state court, appeals fromthe district court's
denial of his petition for a wit of habeas corpus. For the
reasons di scussed below, we affirm

| .

On Friday, April 13, 1984, Debra Young (Young) was working in
Eileen's Bait and Tackle, owned by Chester Frank Hall (Hall) and
his wife, Eileen. At approximately 1:45 pm Anthony Ray Westl ey
(Westley), John Dale Henry (Henry), and Walter Dunbar (Dunbar)
entered the store. Hall had just wal ked out to go hone. According

to Young, Westley went up to her at the counter and asked for



fishing worns. While she was preparing the bait, Wstley grabbed
her and stuck a gun in her face. Young started scream ng and
Westley threatened her: "Shut up, or I will kill you." He then
demanded noney and struck her in the chest, knocking her against
the wall. Young opened the cash register and Westl| ey ordered her
to lie down behind the counter. Wstley grabbed the noney and t hen
noticed a pistol case and noney bag behind the counter, both enpty.
He patted Young's pockets for the gun and demanded the rest of the
money. Young said her boss had taken it. Wstley then told Young
to turn her face to the wall and put a gun in her back. At that
point, the bell on the front door rang as Hall entered the shop.

Westl ey stood, fired a shot toward the door, and ran out from
behind the counter. Young testified that Westley fired the first
shot, but then she heard a rapid succession of gunshots from both
| arge and snmall caliber pistols, including Hall's small derringer.
Young rose to a crouching position and peered over the counter.
She saw Hall running toward the store's office with Wstley and
Henry in pursuit. Westley caught Hall before he reached the office
and a struggl e ensued. Young testified that Westl ey repeatedly hit
Hal | ' s head agai nst a concrete fish tank. She also heard three to
five nore gunshots, none of which sounded like Hall's gun. Then
she heard a final shot fromthe direction of Wstley and Hall who
were still scuffling and saw both nen jerk.

Westley then ran from the store followed by Henry, who was
wounded. Dunbar had been shot and was dying on the floor. Hall

rose to his feet, cane toward Young, collapsed and died. The next



day, April 14, 1984, Young positively identified Westley at a |line-
up as the assailant who had threatened her and fought with Hall.

Oficers from the Harris County Sheriff's Ofice arrived
shortly after the shooting. Two guns were found at the scene--a
.25 caliber automatic by Dunbar's body and a five shot .22 caliber
derringer by Hall's. Also, two .38 caliber slugs were recovered
fromthe fl oor of the shop. During the investigation of the crine
scene, three wonen--Sefaneze Henry, Martha Wal ker, and Chrischilla
Cousan--arrived to view Dunbar, the assail ant who had been kil l ed.
Sonmetine later, officers discovered that Dunbar |ived at the sane
address as these three wonen. After questioning these wonen again,
the police believed the other two robbers to be Westl ey and Henry.

At 9:50 a.m on April 14, 1984, Westley, acconpanied by his
father, turned hinself in to the police. Wstley gave a witten
confession in which he admtted carrying a .22 caliber cowboy-style
pi stol and participating in the aggravated robbery. He also stated
that Henry carried a .38 caliber pistol and was the one who
t hreat ened Young during the robbery. This statenent was admtted
as evidence at Westley's trial after a hearing in which the court
found that it was given voluntarily.

The State al so produced two witnesses at trial who saw two nen
run fromthe bait shop and flee in the getaway car. This car was
eventually found a few mles fromthe residence of Walter Dunbar.
I nside the car, police found two rolls of pennies believed to have
been taken fromthe office of the bait shop.

A security guard and nurse at Northeast Menorial Hospita

identified Westley and Henry as the two nen who cane to the



energency roomat about 2:00 p.m on April 13, 1984, for treatnent
of Henry's gunshot wound.

The nedi cal exam ner testified that Hall died froma gunshot
wound that had been fired within six inches of the victim At
Westley's trial, C E. Anderson, the state firearns exam ner,
testified that the fatal bullet was a .22 caliber long rifle
whi ch could not be traced to either gun found at the scene. The
firearms carried by Wstley and Henry were never recovered.
Anderson identified State's Exhibit No. 17, a picture of a cowboy-
styl e handgun, as a | ong-barrel Ruger .22 caliber. Young and ot her
W tnesses identified the pistol depictedinthis exhibit as simlar
to the type of gun Westley carried. On cross-exam nation, Anderson
admtted that l|arger caliber handguns from the side |ooked |ike
Exhibit 17 and that only an outside chance existed that this Ruger-
style gun fired the fatal bullet. But Anderson naintai ned that
ot her manufacturers nmade this style .22 fromwhich the fatal round
coul d have been fired.

Chrischilla Cousan, Henry's fifteen-year-old niece who |ived
in the sanme house as Westley, testified that she had seen Wst | ey,
Henry, and Dunbar tal king on the norning of the robbery. She also
saw Westley carrying a |large, black pistol simlar to Exhibit 17.
Bert ha Cousan, Henry's sister and another resident of the house,
saw Westl ey carrying a dark, | ong-barrel ed pistol which | ooked |ike
Exhibit 17. She al so overheard Westl ey the night after the robbery
relate that he had "wasted this white man," that Henry had been
shot, and that Dunbar had died at the bait and tackle shop.



Both Westley and Henry were indicted for capital nurder, but
were tried separately. At Henry's trial, which was concluded on
January 24, 1985, three nonths prior to Westley's trial, the State
dropped the nurder charge and Henry was convicted of aggravated
r obbery.

Westl ey was tried and convicted of capital nurder on May 10,
1985. At the punishnment phase of his trial, the State introduced
evidence of two simlar extraneous offenses. On May 29, 1982
Westley tried to rob the ower of a jewelry store. The owner
testified that Westley pointed the gun at his head and pulled the
trigger, but the gun did not fire. Wstley pulled the trigger a
second tinme shooting the owner in the chest and then fled. On
April 3, 1984, Westley and one acconplice robbed a real estate
office. Three victins testified and identified Westley. Two of
the witnesses also stated Wstley had carried a l|arge, black
pi st ol .

In addition, the State introduced Wstley's conviction of
burglary after a guilty plea on February 2, 1978. He was given
probati on whi ch was revoked when he commtted a second burglary the
day after his guilty plea.

Westley called five witnesses to testify that he was a fun
person and had a good reputation for being peaceful and |aw
abi ding. Three of the wi tnesses enphasi zed that Westl ey had grown
up in a poor neighborhood. Hs father, Ellis MIller, testified
that Westl ey was sorry for what he had done. None of the five were

aware of his two burglary convictions.



On May 14, 1985, after the jury affirmatively answered the
required special issues set out in Art. 37.071(b), V.ACCP.,K?
Westl ey was sentenced to death. The Texas Court of Crimnal
Appeal s affirned the conviction and sentence; certiorari was denied

by the Suprenme Court. Westley v. State, 754 S.W2d 224 (Tex. Cr.

App. 1988), cert. denied, 492 U S. 911, 109 S.Ct. 3229 (1989).

On Cctober 12, 1989, Westley filed an application for wit of
habeas corpus in the state trial court. A special nmaster was
appoi nted to conduct an evidentiary hearing. The master filed his
proposed findi ngs of fact and concl usi ons of | aw, recomrendi ng t hat
Westley be granted relief. The trial court adopted the facts and
concl usi ons and al so recommended West| ey be granted habeas relief.
The Texas Court of Crimnal Appeals summarily denied Westley's

application. Ex Parte Westley, No. 22,911-01 (Tex. Cri m App. May 6,

1992) (unpublished).

Westley then filed a petition for wit of habeas corpus in the
federal district court. Both Westley and the State noved for
summary | udgnent. The district court referred the case to a

magi strate who reviewed the state court findings and supporting

Article 37.071(b) then provided:

(b) ©On conclusion of the presentation of the evidence,
the court shall submt the following issues to the jury:

(1) whet her the conduct of the defendant that caused
the death of the deceased was commtted deli berately and
wWth the reasonable expectation that the death of the
deceased or another would result;

(2) whether there is a probability that the
defendant would commt crimnal acts of violence that
woul d constitute a continuing threat to society; and

(3) if raised by the evidence, whether the conduct
of the defendant in killing the deceased was unreasonabl e
in response to the provocation, if any, by the deceased.
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record and reconmmended Westley be granted habeas relief. The
district court, however, rejected the magistrate's recommendati on
and entered sunmary judgnent for the State denyi ng habeas relief on
July 7, 1995. Westley filed a tinely notice of appeal and the
district court issued a certificate of probable cause. He appeals
the district court's finding on two of his clains: i neffective
assi stance of counsel and prosecutorial m sconduct.
.

Westley initially argues that he was denied his Sixth

Amendnent right to effective counsel. The standard for eval uati ng

an i neffective assi stance of counsel claimconmes fromStrickl and v.

Washi ngton, 466 U. S. 668, 104 S. . 2052 (1984). The habeas
petitioner has the burden to denonstrate both (1) that counsel's
performance was deficient and (2) that the errors are so
prejudicial as to "deprive the defendant of a fair trial, a trial
whose result is reliable.” Id. at 687, 104 S.C. at 2063.

On the first prong, Strickland stated that "[j]udicial

scrutiny of counsel's performance nust be highly deferential." I|d.
at 689, 104 S. . at 2065. "A fair assessnent of attorney
performance requires that every effort be nade to elimnate the
distorting effects of hindsight, to reconstruct the circunstances
of counsel's chall enged conduct, and to eval uate the conduct from
counsel's perspective at the tine." Id. The petitioner nust
overcone "a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance.” 1d. "It is
not enough to show that sone, or even nost, defense | awers would

have handled the case differently." Geen v. Lynaugh, 868 F.2d




176, 178 (5th Cr.), cert. denied, 493 U S 831, 110 S.C. 102

(1989).

For the second prong, "[t] he defendant nust showthat thereis
a reasonable probability that, but for counsel's unprofessiona
errors, the result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." Strickland. 466 U. S. at 694, 104 S. C

at 2067. See also, Kyles v. Wiitley, 115 S. . 1555, 1566 (1995).

In Lockhart v. Fretwell, 506 U S. 364, 113 S.Ct. 838 (1993), the
Suprene Court further narrowed the prejudice inquiry. "[Aln
anal ysis focussing solely on nere outcone determ nation, wthout
attention to whether the result of the proceedi ng was fundanental |y

unfair or unreliable, is defective." Arnstead v. Scott, 37 F.3d

202, 206-07 (5th Gr. 1994), cert. denied, 115 S.C. 1709 (1995)

(citing Fretwell, 113 S.Ct. at 844). Wth this | egal background
we now nove to a consideration of Westley's specific clains of
i neffective counsel .

West | ey contends that his counsel s' conduct was professionally
unreasonabl e during three separate phases: the pretrial phase of
i nvestigation and case devel opnent, the guilt/innocence phase, and
the punishnent phase of his trial. In the pretrial phase,
appel lant argues that counsel was deficient in failing to
adequately investigate the defense theory that Westley was not the
"triggerman"--the one who shot Hall. Westley contends his counsel
shoul d have nonitored the testinony and argunents presented at
Henry's trial and consulted an independent ballistics expert.

West | ey concedes that "triggerman status” was not as prejudicial a



factor in the guilt/innocence phase of his trial. He agrees that
under Texas lawthe jury was entitled to find himguilty of capital
murder as a party to the offense which he admtted in his witten
statenent. Tex. Penal Code 88 7.01, 7.02, 19.03. He also agrees
that the jury was entitled to recommend the death sentence for this
convi ction. In order to assess a death penalty under the
Constitution, the state is only required to denonstrate "nmjor
participation in the felony commtted, conbined with a reckless

indifference to human life." Tison v. Arizona, 481 U. S. 137, 158,

107 S.Ct. 1676, 1688 (1987). Appellant argues, however, that if he
coul d have cast sufficient doubt on his triggerman status at the
puni shment phase, a reasonabl e probability exists that the jury in
considering the required special issues woul d have sentenced himto
life inprisonnent, not death.

Strickland gives additional guidance on a failure to

investigate claim

In any i neffectiveness case, a particul ar decision not to
i nvestigate nust be directly assessed for reasonabl eness
in all the circunstances, applying a heavy neasure of
deference to counsel's judgnent.

The reasonabl eness of counsel's actions may be
determ ned or substantially influenced by the defendant's
own statenents or actions. Counsel's actions are usually
based, quite properly, on infornmed strategi c choi ces nade
by the defendant or on information supplied by the
defendant. . . . And when a defendant has given counsel
reason to believe that pursuing certain investigations
woul d be fruitless or even harnful, counsel's failure to
pursue those investigations may not |ater be chall enged
as unreasonabl e.

Strickland, 466 U.S. at 691, 104 S.Ct. at 2066.
We nust neasure counsel's performance by the factual version
of the crinme Westley had given counsel along with the other facts

the State was able to prove. Westley had given a witten statenent
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to the police admtting that he carried a .22 caliber cowboy-style
pi stol conpatible with the gun that fired the fatal bullet.
Westley told his | ead counsel that he carried a .22 caliber gun and
he had killed Hall. Wstley told Mss Cousan that he had "wasted
this white man." According to the eyewi tness, Ms. Young, Hall was
shot at close range while scuffling with Westl ey. On the other
hand, several witnesses living in the sane house with Westley told
police that they had seen Westley with a larger caliber gun, a
. 357, either before or after the robbery. Also Ms. Young told
police shortly after the robbery that she believed Wstley was
carrying a large caliber gun. But at trial she identified the .22
cali ber handgun in Exhibit 17 as simlar in appearance to the
pi stol Westley was carrying.

At the state habeas hearing, counsel testified that his
strategy was to save Westley's |ife by negating the "intent to
kill" element of capital nurder and the "deliberateness" special
i ssue in the punishnment phase. He wanted to convey that Westley
meant only to rob the store and that the robbery turned into a
confused shootout when Hall entered the bait shop and began
shooting. W do not find this strategy unreasonable in |ight of
all the evidence pointing to Westl ey as the shooter, especially his
own st atenents.

Westl ey points to the determ nation of the state habeas court
whi ch hel d a hearing on Westl ey's i neffective assi stance of counsel
claim and concluded that counsel was ineffective for failing to
attenpt to denonstrate that Henry, rather than Wsley, was the

shooter. W agree with appellant that findings of basic, primary

10



or historical fact nade by the state habeas court are entitled to

the deference nmandated by 28 U S.C. 8§ 2254(d).2? But Strickland

makes it clear that determ nations of ineffectiveness of counse
are not factual findings of this nature which call for federa
court deference under 8§ 2254(d).3

[A] state court conclusion that counsel rendered effective
assistance is not a finding of fact binding on the federa
court to the extent stated by 28 US C § 2254(d).

| neffectiveness is not a question of "basic, primary, or
historical fac[t]." Rather, I|ike the question whether
multiple representation in a particular case gave rise to a
conflict of interest, it is a m xed question of |aw and fact.
Al t hough state court findings of fact nmade in the course of
deci ding an i neffectiveness claimare subject to the deference
requi renment of 8§ 2254(d), . . . both the performance and

The state argued to the district court that the state habeas
court findings were not entitled to deference because the Texas
Court of Crimnal Appeals had denied relief. The state relied on
M cheaux v. Collins, 944 F.2d 231 (5th Cr. 1991) (en banc), cert.
deni ed, 502 U. S. 115, 112 S. Ct. 1226 (1992), in which we held that
the I ower court proposed findings of fact were not entitled to
deference under 8§ 2254(d) when denial of relief by the state
appel l ate court was inconsistent wwth the factual findings of the
| ower court. However, the state does not repeat that argunent to
us, but seens to agree wth appellant that Craker v. Procunier, 756
F.2d 1212 (5th G r. 1985), controls our case. In its denial of
relief to Westley, the Texas Court of Crimnal Appeals did not
reject the factual findings of the |lower court. Also, its denial
was not inconsistent with the factual findings because the
appel late court could have found that the facts did not warrant
relief based on the appropriate | egal standards. Thus, the factual
findings of the state habeas court are entitled to deference under
the reasoning of Craker. |d. at 1213-14.

Li ke Judge DeMdss, we have no quarrel with the state trial
court's true findings of fact. But Strickland requires us to
exerci se our own judgnent on whether, under these facts, counsel's
assistance was effective. The state court's conclusions in this
respect are entitled to no deference. The dissent |ists six areas
where he accepts the trial court's conclusions that counsel
rendered ineffective assistance. |In five of those areas, we have
expl ai ned our conclusions. Westley does not seek reversal on his
i neffective assistance of counsel claimfor counsel's failure to
make a Batson objection to the state's preenptory chall enges.
Because the di ssent does not join issue with our explanations and
reasons for our conclusions, no further explanation is called for.

11



prej udi ce conponents of the ineffectiveness inquiry are m xed
questions of |aw and fact.

Strickland, 466 U. S. at 698, 104 S.Ct. at 2070 (citations omtted).
See also Motley v. Collins, 18 F.3d 1223, 1226 (5th Cir.), cert.

denied, 115 S.Ct. 418 (1994); Black v. Collins, 962 F.2d 394, 401

(5th Cr.), cert. denied, 504 U S 992, 112 S. Ct. 2983 (1992);
Matt heson v. King, 751 F.2d 1432, 1438 (5th Gr. 1985), cert.

deni ed, 475 U.S. 1138, 106 S.Ct. 1798 (1986).*

We now consi der the individual acts of counsel alleged to be
deficient. First, Westley alleges that the failure to nonitor
Henry's aggravated robbery trial or even request a transcript was
professionally unreasonable and prejudicial. I f counsel had
monitored Henry's trial, he would have been alerted to evidence
suggesting Henry, not Wstley, was the triggernman. The state
habeas court commented on a nunber of facets of Henry's trial that
coul d have been beneficial to Westley:

*The prosecutor (different fromWstley's prosecutor) in both
opening and closing argunents alluded to the possibility that
West | ey possessed a .357 that fired the two .38 bullets.

*Young testified that she had prior experience and famliarity

with guns and believed Westley carried a |l arge cali ber gun because

The appellant relies on | anguage in Loyd v. Witley, 977 F. 2d
149, 157 (5th Cr. 1992), cert. denied, 508 U S 911, 113 S. C
2343 (1993), for the proposition that a federal court should give
deference to a state court finding that a trial strategy is
unreasonabl e. W agree that the | anguage in Loyd is confusing and
equi vocal but it is clear from the opinion that the court gave
deference only to the findings of historical fact made by the state
court. The Loyd court made an independent determ nation on the
reasonabl eness of counsel's conduct.

12



his gun was | arge, nmade a big boom sound and produced fire out of
t he barrel when fired.

*Alton Harris, a Harris County Sheriff's Deputy, testified
that i mediately after the robbery, Young told himthat Westley's
gun | ooked like a .357, simlar to the .357 that Harris carried.

*Ronnie Phillips, a Harris County Sheriff's Detective, also
testified that Young told himthat she thought Wstley carried a
. 357.

*C. E. Anderson, the state firearns expert, was asked in
Henry's trial what caliber gun could the picture (Exhibit 17 in
Westley's trial) represent. He answered that the gun pictured
could be a .22, .38, or .357. He also testified that a .38 nade
nore noi se when shot.

We are persuaded that counsel was deficient in not at |east
reviewi ng the transcripts of Henry's trial. A reasonable counsel
woul d have reviewed the testinony of Ms. Young and other w tnesses
who woul d eventually testify against his client.

We concl ude, however, that the deficiency did not operate to
Westley's prejudice at his trial. The prosecution argued in
Henry's trial at one point that Westley likely had two guns and
probably shot Hall. At another point she argued that the evidence
was i nconclusive on whether Westley or Henry carried the .22 that
shot Hall. Substantially the sanme excul patory evidence that
Westley carried a .38 caliber was produced in Westley's trial. On
Ccross-exam nation, Young repeated her testinony about the size and

sound of the gun and her belief it was a .357 and admtted telling

13



the police imediately after the robbery that she thought Westl ey
had carried a .357.

Detective Phillips testified and was cross-examned in
Westley's trial concerning the circunstances of Westley's witten
statenent to the police. However, Phillips was not questioned
regardi ng Young's statenent either by the prosecution or defense.
Oficer Harris did not testify at Wstley's trial. But, as
menti oned above, Young's statenents to the police concerning the
caliber of Wstley's gun were elicited from Young on cross-
exam nati on

The state's ballistic expert, M. Anderson, testified on
direct in Westley's trial that Exhibit 17 depicted a .22 cali ber
Ruger-11i ke weapon. Exhibit 17 was identified by Young and both
Chrischilla and Bertha Cousan as simlar to the gun Westley had.
On cross-exam nation, Anderson did admt that |[|arger caliber
firearnms | ooked like Exhibit 17 fromthe side view Westl ey's
counsel elicited testinmony fromboth Bertha and Chrischilla Cousan
based on their prior statenents to police on the caliber of gun
that Westley wusually carried, a .357. But, both w tnesses
identified Exhibit 17 as simlar to Westley's gun and admtted to
knowi ng little about guns.

Thus, counsel was able to elicit nost of the sane testinony
the State produced at Henry's trial. W are therefore persuaded
that any benefit to Westley from counsel's full use of the Henry
record woul d have been mninmal. W do not believe this margina
benefit was sufficient to undermne confidence in the jury's

verdi ct. We believe that the jury would have still found that

14



Westley fired the fatal shot in light of Ms. Young's eyew tness
testinony and Westley's own statenents that he had carried a .22
cal i ber cowboy-style gun and had "wasted this white man."

Appel  ant al so contends that counsel was deficient in failing
to consult an independent ballistics expert. The petitioner's
ballistics expert at the state habeas hearing testified that a
defense ballistics expert could have testified to a nunber of
hel pf ul concl usi ons:

*Westl ey, "alnost obviously," carried a .38 based on the
testinony of Young concerning the appearance, sound and firing
characteristics of Westley's gun.

*The .22 Ruger handgun pictured in Exhibit 17 froma side view
coul d not be distinguished froma .38 or .357.

*The Ruger pistol depicted in Exhibit 17 could not have fired
the fatal bullet based on the bullet markings and that the bull et
coul d not have been fired fromany cowboy-style .22 comonly found
in the Houston area.

*The trajectory of the .38 slugs were conpatible with the
| ocation Westl ey was said to be standing.

Significantly, the expert's opinion on the caliber gun Wstl ey
carried was al nost entirely based on Young's testinony, even over
Westley's own statenent that he carried a .22. W agree with the
district court who stated, "such credibility determ nation, even by
an expert, is not based on the physical, scientific evidence."

In light of counsel's difficulty in attacking his own client's
statenents and the equivocal nature of the evidence counsel would

have been required to rely on to do so, we do not find unreasonabl e
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his decision not to hire a ballistics expert to pursue this
def ense.

Appel | ant next argues that, at the guilt/innocence phase of
the trial, counsel was deficient in failing to make a tinely
objection to the adm ssion of victiminpact testinony and ar gunent
and in failing to effectively conbat Westley's witten statenent.
Appel l ant alleges that the prosecution inproperly elicited from
Debra Young and from Hall's w dow testinony about the inpact of
Hall's death and the robbery. The testinony from Debra Young
concerned her state of mnd during the robbery. Counsel expl ai ned
that he did not object to the testinony about Young' s fears because
he believed this testinony was adm ssi bl e.

Young's testinony served to establish an elenent of the
underlying el enent of aggravated robbery; i.e., intentionally or
know ngly threatening or placing another in fear of imm nent bodily
injury or death. Tex. Penal Code § 29.02(a)(2). Because adm ssion
of evidence of a victims fear is adm ssible under Texas | aw when
it is relevant to an underlying el enment, an objection would have

been futile. Wnkfieldv. State, 792 SSW 2d 727, 732 (Tex. App.--

Corpus Christi, 1990). Thus we do not find counsel deficient in
failing to object to this testinony.

Eileen Hall testified concerning M. Hall's comunity
vol unteer service and other good deeds. The prosecutor also
alluded to Hall's good deeds during the closing argunent of the
gui lt/innocence phase and additionally alluded to the i npact of his
death on his famly during the closing argunent in the puni shnent

phase. Counsel did not object or file a pre-trial notionin limne

16



to prevent the introduction of victiminpact evidence. At thetine
of Westley's trial, victiminpact testinony was inadm ssible in

bot h phases of the trial as beingirrelevant. Vela v. Estelle, 708

F.2d 954 (5th Cr. 1983), cert. denied, 464 U S. 1053, 104 S. C.

736 (1984). The deficiency prong of Strickland is judged by

counsel's conduct wunder the law existing at the tinme of the
conduct. Fretwell, 506 U S at 372, 113 S.Ct. at 844. Thus we
find counsel deficient in failing to object to the victiminpact
testi nony and argunent that concerned Hall's fam|ly.

Even if Ms. Hall's testinony of M. Hall's comunity
activities and good human qualities and the prosecutor's argunents
anpunt to victim inpact testinony, Wstley is unable to show
prejudi ce under current law. To satisfy the prejudice prong, the
appel I ant nmust prove that counsel's deficiency rendered the "result
of the trial unreliable or the proceeding fundanentally unfair."
Strickland, 466 U S. at 687, 104 S. C. at 2064. However, in
Fretwell the Suprenme Court stated: "Unreliability or unfairness
does not result if the ineffectiveness of counsel does not deprive
t he def endant of any substantive or procedural right to which the
aw entitles him" 506 U S at 372, 113 S.C. at 844. A habeas
petitioner is not entitled to the benefit of the retroactivity rule

announced in Teaqgue v. Lane, 489 U S. 288, 310, 109 S.C. 1060,

1074 (1989). Thus prejudice in this context is neasured by current
law and not by the law as it existed at the tine of the alleged
error. Fretwell, 506 U S at 372-73, 113 S.Ct. at 844; see also,
Wl kerson v. Witley, 28 F.3d 498 (5th Gr. 1994), cert. denied,

115 S. . 740 (1995). Since both federal and Texas courts now
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allow victim inpact testinony to be admtted in the punishnent
phase of a trial as being relevant to noral culpability or
bl amewor t hi ness, Westley is unable to show prejudice in the

puni shment phase by this evidence. Payne v. Tennessee, 501 U S

808, 827, 111 S.Ct. 2597, 2609 (1991); Smth v. State, No. 71, 794,

1996 WL 73433 (Tex. Cr. App. Feb. 21, 1996); Ford v. State, No.

71,760, 1996 W. 71517 (Tex. Cr. App. Feb. 21, 1996).

Moreover, in light of the overwhel mng evidence of Westley's
guilt, we are convinced that this evidence had no effect on the
verdi ct.

West |l ey next argues that his counsel should have devel oped a
strategy to defuse his witten adm ssion that he was arned with a
.22. During the state habeas hearing, petitioner's |egal expert
stated that an effective counsel would have argued that Westley
switched places with Henry in his statenent. At the time of his
statenent, Westley did not know that Hall was shot with a .22
West |l ey, the expert argued, thought he had shot Hall with his .38
and so switched guns and conduct wth Henry when relating the
robbery events.

Counsel did object to the adm ssion of the statenent on the
grounds of coercion and deni al of assistance of counsel. The state
court held a hearing out of the presence of the jury and found the
statenent was given voluntarily with the proper warnings. Since
West | ey had been heard by another witness to say that he had shot
Hal | and had told his | ead counsel that he shot Hall while carrying
a .22, we do not find counsel deficient in failing to attack the

subst ance of the statenent.
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Finally, Westley argues that during the punishnent phase of
the trial, his counsel was deficient in failing to tinely request
an anti-parties charge and in engaging in an inproper defense
ar gunent . Appel  ant argues that because a law of the parties
charge was given during the guilt/innocence phase, his counsel
should have tinely requested an anti-parties charge at the
puni shment phase. Hi s counsel requested an anti-parties charge but

the request was not tinely and the court denied it.

In Nichols v. Scott, 69 F.3d 1255, 1268 (5th G r. 1995), this
court found that with the three special issues Texas | aw focusses
the jury on the individual conduct of the defendant. W concl uded
that this structure of the puni shnent phase reasonably led the jury
to assune the law of the parties was not applicable during this
phase. Thus we agree with the state habeas court and the district
court that appellant is unable to show prejudice froma failure to
request an anti-parties charge during the punishnent phase.

Appel lant also argues that his counsel mnade an inproper
cl osi ng argunent by bol stering the character of the victimHall, by
using profanity in describing the unpl easant ness of a robbery, and
by relating a story of visiting Westley's nei ghborhood.

Counsel testified in the state habeas hearing that his
strategy was to attack the special issues of deliberateness and
provocati on. He argued that Hall would aggressively defend his

possessi ons because he worked so hard to achieve them®> He wanted

Counsel argued:
Let nme nove on to Special Issue No. 3. It asks whether
the provocation, if you so find - and first, you' ve got
to find provocation. You know, it's hard to work for
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the jury to believe that Hall had sufficient provocation to engage
in a shootout with the robbers. He stressed that Westley went into
the bait shop only to rob, not to kill, and was provoked into
shooting by Hall and his derringer.?

The story of counsel's visit to the Westley's ol d nei ghbor hood
was to gain synpathy for Westley and his circunstances.’ Counsel
wanted the jury to realize that Westley was only 24 years old and

cane froma rough background with little hope. Counsel al so nade

sonet hi ng and have sonebody take it. |It's hard. |It's hard. Frank
Hal | had worked. He had three jobs. | don't renenber doing that
since |aw school, but | have worked three jobs and | know what
three jobs can do to you to try to get sonething. | can sense the
anger of Frank Hall when people were trying to take away his
property, and his response was to try and take command of the
situation with a small gun. He enptied it.

Remarks by Westley's counsel on the unpleasantness of a
r obbery:

Robbers go in wth guns. Robbers talk bad. The people
who do robberies aren't nice people. They're not your
next - door nei ghbors. We're tal king about peopl e who wal k
in and talk bad and threaten other people. It's not
ni ce. It's not pleasant, but it happens every day in
Harris County, Texas. That's what we're tal king about is
r obbers. They rob, and they took the noney and they
left. Every one of those robbers left. They didn't harm
anybody. | know you can't erase the scars of a robbery.
You can't erase the nenory of a gun pointed in your nose
or to your head and soneone telling you, "Gve ne you
money, notherfucker.” You can't do that. No one can
hel p you erase that nenory. It will remain in your m nd

Counsel rel ated:

The first place | went to was the bottomin Fifth Wrd,

to the corner where an old nightclub used to be. | went
out there and I saw all the Anthony Westleys that | knew
hangi ng around the corner. They stayed there on the

corner drinking w ne, excuse the expression, talking
shit, because that's what we did. They're all still
there. They're all there.
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a comment that he would not say Westl ey woul d rehabilitate hinself,
only Westley could decide that.?

G ven the State's evidence of the other armed robberies and
burgl aries, counsel was limted in what he could argue and stil
retain credibility with the jury. Although the | anguage used was
rough and blunt, counsel's consistent strategy at trial was that
Hall was shot during an unexpected shootout and Westley had no
intent to kill. Counsel pointed out that Wstley ran from the
store when Hall was still standing w thout shooting himagain.

We agree with the statenents of the district court:

Counsel's argunent clearly falls wthin the anbit of

reasonable trial strategy. Talking realistically about the

background and resulting crimnal path of Westley m ght well
be a nore effective appeal to the jury's conpassion than
pai nting an obviously untrue, rosy, sentinental picture that
woul d be totally unconvincing. Counsel w shed to enphasize
that this man canme fromthe ghetto, fromthe poverty of the
Fifth Ward, and had no chance in life, unlike nore fortunate
i ndividuals. Counsel's pleais only for an opportunity, life

in prison rather than death, to see if Petitioner could becone
a better person if allowed to live.

Counsel st ated:

Let's go to Anthony Westley's prior crimnal record.
He's been to the penitentiary for burglary, three years
one tinme and five years another. W went at the sane
tinme. They gave him probation and he nessed up. He
sinply nessed up. He didn't know what he was supposed to
do. He's not a nodel citizen. He blewit hinself. He

was given a chance. He was given a chance to remain free in
soci ety anong you, and he blewit. It ain't your fault. It ain't
my fault. It's his fault. He went one tine for three years for

burglary and five years for burglary of a habitation. He went to
the penitentiary and served his tine. He has been punished for
that. On the basis of those two extraneous of fenses, they want you

to say that he will be a continuing threat to society forever and
ever. | would not insult your intelligence by telling you that
Ant hony Westley will rehabilitate hinself. | don't know that.
Only he knows whet her he can or wll. |'mnot going to assune that
responsibility, but if he's dead he doesn't have a chance to. He's
twenty four years of age. | think he deserves that opportunity.
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Thus we do not find counsel's performance deficient in his
closing statenents at the puni shnent phase.
L1,
Appel  ant argues that the State was guilty of prosecutori al
m sconduct both for Brady violations and for presenting fal se and
m sl eadi ng evi dence.
The suppression by the prosecution of material evidence

favorabl e to the accused vi ol ates due process. Brady v. Maryl and,

373 U S. 83, 83 S.Ct. 1194 (1963). To prevail on a Brady claim
petitioner nust prove that (1) the prosecution suppressed or
w t hhel d evidence (2) which was favorable to the defense and (3)

material to either guilt or punishnent. Ednond v. Collins, 8 F. 3d

290, 293 (5th GCr. 1993). Materiality requires the petitioner to
denonstrate that "there is a reasonable probability that, had the

evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different." United States v. Bagl ey,
473 U.S. 667, 682, 105 S.Ct. 3375, 3383 (1985). In Kyles, the

Suprene Court stated that a reasonable probability is shown when
t he non-di scl osure "coul d reasonably be taken to put the whol e case
in such a different light as to underm ne confidence in the jury
verdict." 115 S .. at 1566.

Appel  ant al |l eges that the prosecution did not give counsel a

copy of a supplenental offense report.?® Between Henry's and

This report states in the relevant part:

After observing the weapon display for approximately 8
seconds, she immedi ately picked out the 22 cal. revol ver
wth the long barrel, and stated this one is just |ike the one he
used. | asked her if she was sure, and she replied "yes". Mss
Eubanks was asked if she knew the type and cal i ber of weapon that
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Westley's trials, Young cane to the district attorney's office to
identify Westley's gun froma photo array of different gun styles.
She identified a picture of a cowboy-style gun. This picture
becane Exhibit 17. She also gave a statenent that she still
believed Westley carried a .357. The state habeas court found that
counsel was not provided with this report. Counsel , however,
testified that the prosecution granted hi maccess to Westley's file
and it m ght have been in there.

We accept the finding by the state habeas court that the
report was suppressed and contained evidence favorable to the
defense. Nevertheless we find this report was not materi al because
it does not contain any significant new evidence.® The sane
excul patory statenents relative to the type of gun Westley carried
was available to the defense from Young's statenents she gave the
police officers after the robbery. This information was elicited
from Young during Westley's trial and in fact Young's testinony

during trial is even nore excul patory than the report. !

she had just identified as the weapon used by the Defendant
Westley. She stated it is a large caliber weapon, either a 38 or
357 caliber. She knewit was larger than a 22 cali ber.

A state court finding on materiality in a prosecutorial
m sconduct allegation is not entitled to deference by a federal
court under 8 2254(d) because such finding is on a m xed question
of law and fact. WIlson v. Witley, 28 F.3d 433, 437 (5th GCr.
1994), cert. denied, 115 S.C. 754 (1995) (quoting Davis v. Heyd,
479 F.2d 446, 451 (5th Cr. 1973)).

The following testinony was given by Young on cross-
exam nati on:

Q "Il show you now what's been admtted in evidence as
State's No. 17. Does that | ook Ii ke the gun that Westl ey
had on April 13th?

A It looks like it.

Q As a matter of fact, the gun he had was a real big gun,
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Appel I ant al so contends that the prosecution conmtted a Brady
violation in failing to disclose to defense counsel the

i nconsi stent testinony fromHenry's trial. In Wllians v. Scott,

35 F.3d 159, 163 (5th Cir. 1994), cert. denied, 115 S. C. 959

(1995), the court found that a Brady violation does not arise if
t he def endant, using reasonable diligence, could have obtained the
informati on. Because the transcript of Henry's trial was readily
avai l able, we find no Brady violation.

Finally, appellant argues that the prosecution presented fal se
and m sl eadi ng testinony that violated his due process rights. To
prevail on this due process claim the petitioner nust show that
(1) the testinmony was false, (2) the testinony was nmaterial to the
verdict, and (3) the prosecutor knew or believed the testinony to

be false. United States v. Blackburn, 9 F.3d 353, 357 (5th Gr.

1993), cert. denied, 115 S. C. 102 (1994). Fal se evidence is

"material” only "if there is any reasonable |ikelihood that the
false testinony could have affected the jury's verdict."

Kirkpatrick v. Witley, 992 F. 2d 491, 497 (5th Cr. 1993) (quoting

United States v. Bagley, 473 U. S. 667, 669 n. 9, 105 S. Ct. 3375,

3382 n.9 (1985).
Appel I ant contends that the prosecution introduced m sl eadi ng
evidence at trial inthe testinony relating to Exhibit 17. Exhibit

17 was identified by Anderson, the ballistics expert, as a side

wasn't it?

It was a big gun.

Do you recall telling the police officers, nma'am that
you thought it was a .357 magnunf

Yes, | renenber telling themthat.

It |ooked that big to you?

It did. It |looked bigger. It |ooked |ike a cannon.

>0>»> O»
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view of a .22 caliber handgun. Appellant argues that because a .38
and . 357 caliber ook simlar to Exhibit 17 fromthe side, this was
m sl eadi ng testinony. The prosecution used this picture to
discredit the witnesses who stated they saw Westley with a . 357
handgun by gai ni ng adm ssions fromthose wtnesses that the pistol
depicted in Exhibit 17 was the type gun Westley carried. Counsel
on cross-exam nation of Anderson elicited testinony that in fact
| arger caliber pistols did ook simlar to Exhibit 17.

Even i f we are bound by the state habeas court's determ nation
that the State's use of Exhibit 17 was mi sl eading,? the claimfails
because the testinony related to this exhibit was not material
given Anderson's adm ssions on cross-examnation and given
Westley's own statenent that he carried a . 22.

| V.
Finally, appellant alleges a violation of his due process

right by cunulative error. In Derden v. MNeel, 978 F.2d 1453,

1454 (5th Gr. 1992), cert. denied, 113 S. Ct. 2928 (1993), the en

banc court recognized an independent claim based on cunul ative
error only where "(1) the individual errors involved nmatters of
constitutional dinensions rather than nere viol ations of state | aw,
(2) the errors were not procedurally defaulted for habeas purposes;
and (3) the errors "soinfected the entire trial that the resulting

conviction violates due process.'" |d., quoting Cupp v. Naughten,

414 U. S. 141, 147, 94 S. . 396, 400 (1973). Meritless clains or

See, May v. Collins, 955 F.2d 299, 315 (5th Gr.), cert.
denied, 504 U.S. 901, 112 S.Ct. 1925 (1992).

25



clains that are not prejudicial cannot be cunul ated, regardl ess of
the total nunber raised. Derden, 978 at 1461.
Applying this standard to today's case, we find no violation
of Westley's due process based on cunul ative error.
V.
For the reasons discussed above, we affirm the district
court's denial of appellant's habeas petition.

AFFI RVED.

DeMOSS, Circuit Judge, dissenting:

| amunable to join ny colleagues in the nmgjority and wite to
express ny dissent.

The person who is in the best position to eval uate and nake a
j udgnent regarding the sufficiency of appointed counsel's conduct
during a state death penalty trial is the state district judge
before whomthat case is being tried. That is especially true in
this case where the state district judge who tried the case
originally did not appoint the counsel to represent Westley and he
could truly and inpartially assess the conduct of appointed
counsel . Wen Westley filed his first state habeas corpus
proceedi ng, the state trial judge appointed a special nmaster to
conduct a hearing and take evidence, pro and con, on the issue of
sufficiency of trial counsel. The special nmaster heard evidence
from nunmerous wi tnesses and wote a conprehensive report to the
state trial judge recommending that the wit of habeas corpus be
grant ed because of nunerous instances of inadequate, insufficient

and i nconpetent performance on the part of appointed counsel. The
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state trial judge adopted the special naster's report, nade
extensive findings of fact, and forwarded a recommendation to the
Texas Court of Crimnal Appeals that habeas corpus be granted for
the reasons stated in that report. The Texas Court of Crimna

Appeal s summarily denied the petition for habeas corpus, wthout
conducting any further hearing of any kind; w thout nmaking any new
or additional findings of fact; wthout defining which of the
factfindings, if any, in the state trial judge's report were
"clearly erroneous"”; and w thout defining any errors of |aw which
may have been in the state trial judge's report. Under these

ci rcunst ances, ny reading of Summer v. Mata, 449 U.S. 539, 101 S.

. 764, 66 L.Ed.2d 722 (1981) (the interest in federalism
recogni zed by Congress in enacting 8 2254(d) requires deference by
federal courts to factual determnations of all state courts); and

Craker v. Procunier, 756 F.2d 1212 (5th Gr. 1985) (the state tri al

court in this case clearly satisfies the requirenents of Sumer;
its factual findings are thus entitled to a presunption of
correctness), leads ne to conclude that in this federal habeas
corpus proceeding, the federal court nust give deference to those
factual findings.

The vol um nous findings of fact by the special naster at the
state habeas hearing (which were adopted by the state trial judge
who actually tried the original crimnal case agai nst Westl ey) | ead
the state special master to reconmend and the state trial judge to
adopt the followng conclusions as to the ineffectiveness of
appoi nted counsel for Westl ey:

1. | neffective assi st ance of counsel for
counsel's failure to object to the state's use of

perenptory challenges to exclude black venire
menbers (4-14);



2. | neffective assi st ance of counsel for
counsel's failure to obtain critical portions of
the statenment of facts fromthe codefendant’'s tri al
and to consult an independent ballistics expert
(14-24);

3. | neffective assi st ance of counsel for
counsel's failure to object to the state's use of
victiminpact evidence at trial and final argunent
(24-35);

4. | neffective assistance of counsel due to
counsel's final argunent during the punishnent
stage of the trial (44-47);

5. | neffective assi st ance of counsel for
counsel's failure to fornulate a sound trial
strategy for defusing Westley's adm ssion that []he
was arnmed with a .22 caliber weapon during the
robbery and nmurder (52-56); and

6. | neffective assi st ance of counsel for
counsel's failure to becone famliar wth the
critical legal issues involved in 2-5, above, so as
to preserve themfor appellate review (47-52).

Upon filing of this federal habeas petition, the federal
magi strate to whomWestley's petition was referred reviewed all of
the state records and cane to virtually the sanme set of concl usions
as to ineffectiveness of counsel, and recommended to the federal
district judge that habeas corpus be granted. |In a conprehensive
menor andum and order, the federal district judge rejected the
magi strate's recommendation and granted the state's notion for
summary judgnent denying the wit of habeas corpus. Neither the
federal magistrate nor the United States district judge held any
further evidentiary hearings; each sinply reviewed the record
established in the evidentiary hearing for the state habeas corpus
petition. I am unable to join ny colleagues in affirmng the

district court's judgnent for the foll owm ng reasons.
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a. | read the adnonition of the Suprene Court, in Kyles
v. Witley, Uus _ , 115 S . 1555, that "our duty to

search for constitutional error with painstaking care i s never
nmore exacting than it is in a capital case" as neaning what it
says. In Kyles, the grounds for habeas corpus relief was that
the State of Louisiana had failed to disclose certain evidence
whi ch woul d have cast doubt on the eyewi tness identification
of Kyles as the nurderer. The Louisiana trial court denied
habeas relief and the Louisiana State Suprenme Court denied
di scretionary review In a federal habeas proceeding, the
United States district court denied relief and a panel of the
Fifth Grcuit by a split vote affirnmed the federal district
court. The Suprene Court granted certiorari and reversed. |If
the Suprenme Court's quoted adnonition would apply in Kyles
where all four of the |lower courts had concluded that habeas
relief should be denied, then surely we should heed it here in
Westl ey where the state trial judge nade copi ous findings of
fact and concl usions of |aw supporting its determ nation that
habeas relief should be granted.

b. W have in this Wstley case the non-typical
circunstance that the state trial court which conducted the
state habeas evidentiary hearing (a hearing in which ten |ive
W t nesses testified and roughly 100 exhibits were introduced
and whi ch generated a nine volune record consisting of 1,500
pages) nmade 230 separate findings of fact, exclusive of
conclusions of Ilaw, which «clearly supported the six

conclusions of the state trial court supporting its ultimte
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recommendation that habeas corpus should be granted to

Westley. The Texas Court of Crimnal Appeals in a five-to-

four per curiamopinion sinply denied the petition for habeas

corpus relief. As indicated earlier in this dissent, |
believe this circunstance is controlled by our Crcuit's
decision in Craker, and it appears fromfootnotes 2 and 3 in
the majority opinion that the panel mjority |I|ikew se
recogni zes that all 230 of the factual findings by the state

trial court areentitled to deference under 28 U. S. C. 2254(d).

Upon filing of the federal habeas corpus proceedi ng, neither
the state nor Westl ey noved for any further evidentiary hearing and
each side filed their own notions for sunmary judgnent. The issue
before the federal court, therefore, was, taking all 230 of the
factual findings nmade by the state trial court as being correct,
did those facts establish a constitutional claim of ineffective
counsel and/or prosecutorial m sconduct which would entitle Wstl ey
to the relief of habeas corpus. This is the approach adopted by
the federal nagi strate who determ ned that sone of Westley's clains
were not supported by these factual findings, but there were
sufficient clains of both ineffectiveness of counsel and
prosecutorial msconduct to justify an award of habeas corpus
relief.

The federal district judge, however, chose to go another
route. Readi ng M cheaux, 944 F.2d 231, as freeing her from any
obligation to show deference to the fact-findings of the state
habeas evidentiary hearing, suggesting that the use of a speci al

master to conduct the state habeas corpus evidentiary hearing
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sonehow "attenuated” the factfindings by the state trial judge and
finding that the nagistrate did not sufficiently distinguish
bet ween fact-findings and concl usions of |aw, the federal district
judge | aunched into a whol esale review of the state habeas corpus
record and the trial records of Westley and his co-defendant just
as if she had been presiding at the state habeas corpus evidentiary
hearing and ended up making credibility assessnents, weighing
evi dence and determ ning i ssues of both fact and law. In ny view,
t hat course of conduct by the federal district judge was certainly
i nconsistent with what we normally deem appropriate for sunmary
j udgnent proceedi ngs and conduct which, in ny view, renders the
deference requirenment of 8§ 2254(d) as holl ow and neani ngl ess.

| have read all 230 of the factfindings by the state tria
court fromthe habeas evidentiary hearing and deem ng themcorrect,
my confidence in the jury verdict in Westley's crimnal trial is
conpl etely underm ned. The fundanental purpose of the Geat Wit
contenplated by 88 2241 - 2254 of Title 28 is protection of the
i ndi vidual fromunconstitutional trials. Wen a state trial judge
who tried an individual defendant is later presented wwth a state
habeas corpus proceeding in which he makes factual findings which
leads him to the conclusion that this sane defendant did not
recei ve the constitutional guarantee of a fair trial and the state
appel l ate court nmakes no attenpt to articul ate the reasons why the
state trial judge's factual determ nations or |egal conclusions
were wrong, then, in a subsequent federal habeas corpus hearing, we
shoul d put the sane burden on the state under Rul e 2454(d) to prove

"by convi nci ng evidence that the factual determ nation by the state
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court was erroneous" as we woul d put on the petitioner if the state
trial court conducting the habeas corpus evidentiary hearing had
made findings of fact and conclusions of |aw denying the habeas
corpus petition.

In this Westl ey case, the state has cone nowhere near naking
such showing of error as to any of the factual determ nations by
the state trial court. Accordingly, we should accept as correct
all of the factual determnations in this case by the state habeas
corpus hearing trial court and our task then becones sinply to
determ ne whether those factual findings support the clains for
habeas corpus relief. |If the state court findings in this case do
not satisfy both the "ineffectiveness" and "prejudice" prongs of
Strickland, then in ny view, there is no such aninmal as an
"I neffective counsel” and we should quit talking as if there is.

| have no hesitation in concluding that the state trial court
factual findings support the clains for habeas relief in this case
and | respectfully dissent fromthe conclusions of the mgjority to

the contrary.

No. 95-20635  WESTLEY V. COLLINS

DeMOSS, Circuit Judge, dissenting:

| amunable to join ny colleagues in the nmgjority and wite to
express ny dissent.
The person who is in the best position to eval uate and nake a

j udgnent regarding the sufficiency of appointed counsel's conduct

opi n\ 95-20635. di s

32



during a state death penalty trial is the state district judge
before whomthat case is being tried. That is especially true in
this case where the state district judge who tried the case
originally did not appoint the counsel to represent Westley and he
could truly and inpartially assess the conduct of appointed
counsel . Wen Westley filed his first state habeas corpus
proceedi ng, the state trial judge appointed a special nmaster to
conduct a hearing and take evidence, pro and con, on the issue of
sufficiency of trial counsel. The special naster heard evidence
from nunmerous wi tnesses and wote a conprehensive report to the
state trial judge recommending that the wit of habeas corpus be
grant ed because of nunerous instances of inadequate, insufficient
and i nconpet ent performance on the part of appointed counsel. The
state trial judge adopted the special naster's report, nade
extensive findings of fact, and forwarded a recommendation to the
Texas Court of Crimnal Appeals that habeas corpus be granted for
the reasons stated in that report. The Texas Court of Crimna

Appeal s summarily denied the petition for habeas corpus, wthout
conducting any further hearing of any kind; w thout nmaking any new
or additional findings of fact; wthout defining which of the
factfindings, if any, in the state trial judge's report were
"clearly erroneous"”; and w thout defining any errors of |aw which
may have been in the state trial judge's report. Under these

ci rcunst ances, ny reading of Summer v. Mata, 449 U.S. 539, 101 S.

. 764, 66 L.Ed.2d 722 (1981) (the interest in federalism
recogni zed by Congress in enacting 8 2254(d) requires deference by

federal courts to factual determ nations of all state courts); and
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Craker v. Procunier, 756 F.2d 1212 (5th Cr. 1985) (the state tri al

court in this case clearly satisfies the requirenents of Sumer;
its factual findings are thus entitled to a presunption of
correctness), leads ne to conclude that in this federal habeas
corpus proceeding, the federal court nust give deference to those
factual findings.

The vol um nous findings of fact by the special naster at the
state habeas hearing (which were adopted by the state trial judge
who actually tried the original crimnal case agai nst Westley) | ead
the state special nmaster to recommend and the state trial judge to
adopt the followng conclusions as to the ineffectiveness of
appoi nted counsel for Westl ey:

1. | neffective assi st ance of counsel for
counsel's failure to object to the state's use of
perenptory challenges to exclude black venire
menbers (4-14);

2. | neffective assi stance of counsel for
counsel's failure to obtain critical portions of
the statenent of facts fromthe codefendant's tri al
and to consult an independent ballistics expert
(14-24);

3. | neffective assi st ance of counsel for
counsel's failure to object to the state's use of
victiminpact evidence at trial and final argunent
(24-35);

4. I neffective assistance of counsel due to
counsel's final argunent during the punishnent
stage of the trial (44-47);

5. | neffective assi stance of counsel for
counsel's failure to fornmulate a sound trial
strategy for defusing Westley's adm ssion that []he
was arnmed with a .22 caliber weapon during the
robbery and murder (52-56); and

6. | neffective assi st ance of counsel f or
counsel's failure to becone famliar wth the

opi n\ 95-20635. di s
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critical legal issues involved in 2-5, above, so as
to preserve themfor appellate review (47-52).

Upon filing of this federal habeas petition, the federal
magi strate to whomWestley's petition was referred reviewed all of
the state records and cane to virtually the sanme set of concl usi ons
as to ineffectiveness of counsel, and recommended to the federal
district judge that habeas corpus be granted. |In a conprehensive
menor andum and order, the federal district judge rejected the
magi strate's recommendation and granted the state's notion for
summary judgnent denying the wit of habeas corpus. Neither the
federal magistrate nor the United States district judge held any
further evidentiary hearings; each sinply reviewed the record
established in the evidentiary hearing for the state habeas corpus
petition. I am unable to join ny colleagues in affirmng the

district court's judgnent for the foll owm ng reasons.

a. | read the adnonition of the Suprene Court, in Kyles
v. Witley, Uus _ , 115 S . 1555, that "our duty to

search for constitutional error with pai nstaking care i s never
nmore exacting than it isin a capital case" as neaning what it
says. In Kyles, the grounds for habeas corpus relief was that
the State of Louisiana had failed to disclose certain evidence
whi ch woul d have cast doubt on the eyewi tness identification
of Kyles as the nurderer. The Louisiana trial court denied
habeas relief and the Louisiana State Suprenme Court denied
di scretionary review In a federal habeas proceeding, the
United States district court denied relief and a panel of the

Fifth Grcuit by a split vote affirnmed the federal district

opi n\ 95-20635. di s
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court. The Suprene Court granted certiorari and reversed. |If
the Suprenme Court's quoted adnonition would apply in Kyles
where all four of the |ower courts had concluded that habeas
relief should be denied, then surely we should heed it here in
Westl ey where the state trial judge nade copi ous findings of
fact and concl usions of |aw supporting its determ nation that
habeas relief should be granted.

b. W have in this Wstley case the non-typical
circunstance that the state trial court which conducted the
state habeas evidentiary hearing (a hearing in which ten live
W t nesses testified and roughly 100 exhibits were introduced
and whi ch generated a nine volune record consisting of 1,500
pages) nmade 230 separate findings of fact, exclusive of
conclusions of Ilaw, which <clearly supported the six
conclusions of the state trial court supporting its ultimte
recommendation that habeas corpus should be granted to
Westley. The Texas Court of Crimnal Appeals in a five-to-
four per curiamopinion sinply denied the petition for habeas
corpus relief. As indicated earlier in this dissent, |
believe this circunstance is controlled by our Crcuit's
decision in Craker, and it appears fromfootnotes 2 and 3 in
the majority opinion that the panel mjority |I|ikew se
recogni zes that all 230 of the factual findings by the state
trial court are entitled to deference under 28 U. S. C. 2254(d).
Upon filing of the federal habeas corpus proceedi ng, neither

the state nor Westl ey noved for any further evidentiary hearing and

each side filed their own notions for summary judgnent. The issue
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before the federal court, therefore, was, taking all 230 of the
factual findings nmade by the state trial court as being correct,
did those facts establish a constitutional claim of ineffective
counsel and/or prosecutorial m sconduct which would entitle Wstl ey
to the relief of habeas corpus. This is the approach adopted by
the federal magi strate who determ ned that sone of Westley's clains
were not supported by these factual findings, but there were
sufficient clains of both ineffectiveness of counsel and
prosecutorial msconduct to justify an award of habeas corpus
relief.

The federal district judge, however, chose to go another
route. Readi ng M cheaux, 944 F.2d 231, as freeing her from any
obligation to show deference to the fact-findings of the state
habeas evidentiary hearing, suggesting that the use of a special
master to conduct the state habeas corpus evidentiary hearing
sonehow "att enuat ed" the factfindings by the state trial judge and
finding that the nagistrate did not sufficiently distinguish
bet ween fact-findings and conclusions of |law, the federal district
judge | aunched into a whol esale review of the state habeas corpus
record and the trial records of Westley and his co-defendant just
as if she had been presiding at the state habeas corpus evidentiary
hearing and ended up nmaking credibility assessnments, weighing
evi dence and determ ning i ssues of both fact and law. In ny view,
t hat course of conduct by the federal district judge was certainly
i nconsistent with what we nornmally deem appropriate for sunmary
j udgnent proceedi ngs and conduct which, in ny view, renders the

deference requirenment of 8§ 2254(d) as holl ow and neani ngl ess.
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| have read all 230 of the factfindings by the state tria
court fromthe habeas evidentiary hearing and deem ng themcorrect,
my confidence in the jury verdict in Westley's crimnal trial is
conpletely underm ned. The fundanental purpose of the G eat Wit
contenpl ated by 88 2241 - 2254 of Title 28 is protection of the
i ndi vidual fromunconstitutional trials. Wen a state trial judge
who tried an individual defendant is later presented wwth a state
habeas corpus proceeding in which he makes factual findings which
leads him to the conclusion that this sane defendant did not
recei ve the constitutional guarantee of a fair trial and the state
appel l ate court nmakes no attenpt to articul ate the reasons why the
state trial judge's factual determ nations or |egal conclusions
were wrong, then, in a subsequent federal habeas corpus hearing, we
shoul d put the sane burden on the state under Rul e 2454(d) to prove
"by convi nci ng evidence that the factual determ nation by the state
court was erroneous" as we woul d put on the petitioner if the state
trial court conducting the habeas corpus evidentiary hearing had
made findings of fact and conclusions of |aw denying the habeas
corpus petition.

In this Westl ey case, the state has cone nowhere near naking
such showing of error as to any of the factual determ nations by
the state trial court. Accordingly, we should accept as correct
all of the factual determ nations in this case by the state habeas
corpus hearing trial court and our task then becones sinply to
determ ne whether those factual findings support the clains for
habeas corpus relief. |If the state court findings in this case do

not satisfy both the "ineffectiveness" and "prejudice" prongs of
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Strickland, then in ny view, there is no such aninmal as an
"I neffective counsel” and we should quit talking as if there is.

| have no hesitation in concluding that the state trial court
factual findings support the clains for habeas relief in this case
and | respectfully dissent fromthe conclusions of the mgjority to

the contrary.
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