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ROSENTHAL, District Judge:

Ei ght femal e correctional officers sued the forner executive
director of the Texas Departnent of Crim nal Justice-Institutional
Division ("TDCJ-1D"') and a captain, asserting that the captain had
sexually harassed them and subjected them to a hostile work
envi ronnent . Three of the plaintiffs asserted Title VII clains
against the TDCJ as well as 42 U S.C. 88 1983 and 1985(3) clains
agai nst the individual director and captain. Two plaintiffs tried
their Title VII clainms against the TDCJ to a jury;! the plaintiffs

did not prevail. Asserting qualified immnity, the executive

"District Judge of the Southern District of Texas, sitting by
desi gnati on.

142 U.S.C. § 2000e et seq.



director noved for dismssal of all the section 1983 and 1985(3)
cl ai ns; the captain filed simlar notions as to two of the
plaintiffs. The trial judge denied those notions.

The executive director and the captain appeal fromthe deni al
of their qualified inmunity dispositive notions. This court
reverses and remands for further proceedi ngs consistent with this
opi ni on.

| . BACKGROUND

OGscar Strain began working for the TDCJ-I1D as a correctional
officer in the late 1970s and becane a captain in July 1984
Strain worked in different TDCJ-1D units during the relevant
period, including the Coffield Unit fromJuly 1984 to August 1992,
and the M chael Unit from August 1992 to February 1993. On March
1, 1993, Strain was transferred to the Robertson Unit. Beginning in
1991, female enployees began to conplain that Strain sexually
harassed t hem

Under TDCJ's enpl oyee gri evance procedure, conpl aints all egi ng
di scrim natory conduct by TDCJ enpl oyees and officers are referred
for investigationto the TDCJ i nternal Equal Enpl oynent Qpportunity
("EEOQ') office. The TDC) EEO office is staffed and functions
i ndependently of other TDCJ divisions. Conplaints filed wwth the
EEO office proceed according to the three-step process applicable
to all TDCJ enpl oyee grievances. The first step is the subm ssion
of the grievance to the wunit warden for review, attenpted
resol ution, and response. The second step is an appeal to the

regional director's office. The third and final step is an appeal



to the institutional division director's office.

In February 1991, Belinda Raines, a clerk at the Coffield
Unit, filed a witten grievance against Strain. |n her grievance,
Rai nes accused Strain of nmaking sexually suggestive comments;
addressing her with curses and profanities; and retaliating
against her wwth a witten repri mand when she conpl ai ned. The EEO
office investigated Raines's allegations of sexual harassnent and
issued a witten report concluding that there was insufficient
evidence to sustain them The EEO office also found no evidence
that the reprinmand was notivated by retaliation.?

On March 15, 1991, Artis B. Mosely, Jr., the TDCJ-I D Assi st ant
Director for Personnel and Training, forwarded a copy of Raines's
EEOfile to the office of James A Collins, the executive director
of TDCJ-ID. It is wunclear whether Collins hinself saw this
conpl aint or the EEO report.?3

On May 19, 1992, LaDonna Hull, a correctional officer in the
Coffield Unit, filed a conplaint against Strain with the unit
warden, who referred it to TDC)'s EEO office. The EEO office
investigated, interviewng five enployees in addition to Hull and

Strain. Hull told the EEO investigators that she had been in an

2The EEO investigation found that Strain wote the reprimnd
on the sane day that Raines went to the unit warden to conplain
about Strain. The report concluded that, because Raines did not
return to work after she nade her conplaint to the warden, Strain
could not have issued the reprimand after l|earning of Raines's
conpl ai nt.

3The EEO investigation report was forwarded to Collins, but
there is no signature or date stanp on the forwarding letter to
reflect that either Collins or his office received the report or
file.



intimate relationship with Strain fromJanuary to May 1992. Hul
all eged that after she ended the relationship, Strain insisted on
continuing to see her. Hull told the EEO investigators that at
wor k, Strain sought her out; gave her personal notes; called her;
threatened to retaliate agai nst her superiors for assigning her to
posts where his access to her would be limted, threatened to
retaliate against coworkers if Hull associated wth them
threatened to deny Hull's | eave requests; and discussed sensitive
i nformati on about i nmates and enpl oyees with her.

The EEO office concluded that Hull's charges of sexual
harassnment could not be sustained because Hull and Strain both
admtted to having a consensual sexual rel ationship; the decisions
as to shift assignnents and |eave allowance were not nade by
Strain; and there was no evidence to support the all egations that
Strain made threats. The EEO file on the Hull conplaint included
awitten report fromthe warden of the Coffield Unit, stating that
she had talked to Strain about his behavior but "could not nake
[ Strai n] understand the seriousness of his action.”™ The EEOreport
concluded by noting that "[a]lthough the charge of sexual
harassnment could not be sustained, Captain Strain admtted to
having a sexual relationship with one of his subordinates.
Therefore, the potential for sexual harassment does exist."*

On June 29, 1992, Collins conpleted the third step of the

grievance procedure on Hull's conplaint. Collins signed a

“Nei t her Bel i nda Rai nes nor LaDonna Hull filed a |l awsuit and
neither is a party to this case.
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statenent rejecting Hull's claimon the basis that a revi ew showed
insufficient evidence to support Hull's allegations. However
Collins wote a note to the TDCJ-1D regi onal director, Wayne Scott,
to "call me about this case.”

In fall 1992, plaintiff Sherry Southard, a correctional
officer at the Mchael Unit, filed a witten grievance agai nst
Strain that was referred to the EEO of fice. Southard asserted that
beginning in Septenber 1992, Strain harassed her and gave her
instructions that violated TDC) rules and procedures. Sout hard
conpl ai ned that when she refused to cooperate, Strain retaliated
agai nst her with unfavorable duty assignnents.

I n Novenber 1992, the EEO office concluded that Southard's
initial conplaints were not of sexual harassnent but rather of
violations of security or wunit procedures. The unit warden
conducted an i nvestigation, including interviews with tw w tnesses
besi des Southard and Strain, and found insufficient evidence to
support Sout hard's allegations.

Southard continued to press her grievance. She supplied
additional information, including specific details of alleged

i ncidents of sexual harassnent.?® The EEO received simlar

Sout hard's allegations included the follow ng: during a
| unch break, Strain told her that "he was hungry" and that she had
an obligation to take care of him as Strain attenpted to unl ock

a door for Southard, he said "I can't get it in"; Strain asked
Sout hard personal questions and stated that he wanted to get to
know her better; Strain talked to Southard about Strain's past

marriages; Strain stared in a sexually suggestive manner; Strain
made sexual statenments to her; Strain asked Southard if she knew
how t o speak Spani sh and, when she replied that "no" neans the sane
in English and Spanish, Strain said that the word "no" never
st opped him Strain cane up behind Southard and rubbed agai nst
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grievances from other enployees and investigated the conplaints
al l eging sexual harassnent. During the investigation, EEO
investigators interviewed sixteen enployees besides Strain and
Sout har d. The interviews resulted in verbal conplaints against
Strain from other enployees. Theresa Pankey, a clerk at the
M chael Unit, told the EEO investigators that in August 1992,
Strain nade a sexual |y suggestive coment to her.® Terri Wells, a
former correctional officer at the Coffield Unit, told the
investigators that in Decenber 1984, Strain nade a comment about
her body.

The EEO office concluded that Southard's conplaint of sexua
harassnent, and the conpl ai nts recei ved fromPankey and Wl ls, were
unsust ai nabl e. The EEO report analyzed each incident of
i nappropriate and harassi ng behavior that Southard alleged. The
EEO report detailed the interviews of the witnesses to the acts of
m sconduct and the interviews of other possible victinms. The EEO
report concluded in part as foll ows:

Ms. Southard and others have made several allegations

concerni ng i nappropriate coments, sexually suggestive | ooks,
and offensive touching by Captain Strain. None of the

her; Strain attenpted to maneuver her to isolated areas; after
Southard failed to respond to Strain's advances, Strain called her
several tinmes to ask if she liked her job assignnment, which
Sout hard believed she had been given as punishnent; and Strain
gave her various work assignnents and job instructions that
vi ol ated TDCJ procedures and rul es.

5Ther esa Pankey cl ai ned that on August 4, 1992, Strain tal ked

to her about being his secretary, saying "I get what | want around
here, and | want you"; that Strain slammed the door as he entered
her office; and that on one occasion, Strain foll owed her fromthe
copy room to her office in an intimdating nmanner. Pankey

subsequently filed a witten conplaint with her warden.
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all egations were supported by w tness corroboration....

Normally conversations wth co-workers about an incident
shortly after it occurs could be used to strengthen the
allegation that it had occurred. None of Ms. Southard's
direct witnesses verified Ms. Southard's allegations. Steven
Quick's reporting [that] he had been told by Ms. Southard of
the October 11 incident is the only support provi ded by any of
Ms. Southard's witnesses .... it is the opinion of this
investigator that Oficer Qick's objectivity should be
guesti oned.

As has been stated throughout this report, Captains [sic]
Strain's piercing glare/stare i s a managenent tool he readily

admtted to. He admtted using it in lieu of words....
Al t hough his intent is not tointimdate it is the opinion of
this investigator that it has had that effect.... The fact

that Captain Strain uses a "look"™ with both nen and wonen, is

therefore, w thout question. However, whether a reasonable

woman woul d have perceived the look to contain sexua

inplications is questioned.

Captain Strain's arrival on the Mchael Unit was preceded by

negati ve runors which destroyed his opportunity to establish

trust and respect from subordi nates...

The EEO report summarized the negative runors that had
preceded Strain's arrival at the Mchael wunit. These runors
i ncl uded that Strain was known as "Bl ack Jesus" and known to "chase

white wonen, " and that he was a "nigger fromCoffield who is fixin
[sic] to change things." Although the EEO report noted that its
i nvestigations did not normally consider a conplainant's spouse,
Denni s Sout hard had taken an unusually active role in encouraging
his wife's conplaint, and Dennis Southard had been disciplined at
another unit for racial harassnent. The EEO report stated that
several wonen had been "approached by nenbers of the union
soliciting conplaints about Strain," and that according to several

supervisors, "there is a group of wonmen who had historically been

gi ven the assignnents they wanted.... Strain rotated the wonen to



positions they had not previously been required to work."

The EEO report sunmarized the basis of its concl usion

It is the opinion of this investigator there was apprehension

on the Mchael Unit anticipating Captain Strain's arrival

The COs and their supervisors perpetuated negative

runors....This i nvestigator believes that since sexual

harassnment was anticipated, every remark or nmannerism which

coul d have been interpreted sexually was, whether it should

have been or not.
The EEO report concluded that there was "insufficient evidence to
sustain a charge of sexual harassnent, harassnent or retaliation or
mal i ci ous use of profane or abusive | anguage.” On March 15, 1993,
Collins conpleted the third step of the grievance procedure by
signing a statenent affirmng the EEO office's concl usion

On Novenber 24, 1992, Cathey Litton submtted a witten
grievance against Strain to the unit warden at the Mchael Unit,
who referred it to the EEOoffice. Litton, a correctional officer,
al l eged that in Novenber 1992, Strain had "set her up" by ordering
a cell search in which a letter believed to be witten by Litton
was found, resulting in aninternal investigation for correspondi ng
with an inmate; accused Litton of giving nude photos to an i nnat e;
assigned Litton to undesirable duties as a tool of retaliation
and accused her of excessive absenteeismand required her to submt
a witten doctor's statenent before returning to work. Litton
alleged that Strain retaliated agai nst her because he did not |ike
her and because she had spoken to union representatives. I n
Decenber 1992 and January 1993, the EEO office investigated
Litton's conplaint. During the investigation, the EEO

i nvestigators received a conplaint froma forner enployee, Terrie



Taylor, that in 1984, Strain had nmade her do personal work and had
made a negative coment about her body.’

The EEO report summarized the enployee interviews and the
docunents reviewed in the investigation into the Litton grievance.
The EEO office concluded that there was insufficient evidence to
sustain Litton's charges of harassnent and retaliation. The EEO
report noted that Strain had denied Litton's allegations;
interviews with other captains and a review of the shift rosters
confirmed that the job assignnents were nade on a rotational basis;
there were no witnesses or docunentation to support Litton's other
al | egati ons; and Strain's requirenent of a doctor's excuse for
absences was justified by the fact that Litton often used sick days
and vacation days consecutively. The EEO did not exam ne the
allegations involving security issues, which were separately
i nvestigated by the TDCJ internal affairs division.

On March 15, 1993, Collins signed a statenent that a revi ew of
the file established insufficient evidence to support Litton's
allegations of retaliation and that Strain's requirenent that
Litton have a doctor's note for an absence was "w t hi n managenent's
prerogative." However, Collins's signed statenent acknow edged
that the "reason or need" for the requirenent of excuses for
absentees was "unclear" and stated that Collins had asked the

regional director to look into the issue of sick |eave and

Terri Taylor alleged that Strain had told her that she had a
"l arge ass." Terri Taylor's conplaint was included in the
investigative file for Litton's conplaint, but was not summari zed
in the EEO report.



physi ci ans' statenents. Collins also stated that he had
"confirmed" that a witten doctor's excuse woul d not be an ongoi ng
requi renent. The record contains aninteroffice comrunication from
Collins to Wayne Scott, the regional director, asking Scott to
di scuss the proof of absenteeismrequirenent at the next regional
directors' neeting. The record also contains mnutes from the
directors' neeting, reflecting that the i ssue was di scussed.

On Decenber 8, 1992, plaintiff Tammy Leis, a correctiona
officer at the Mchael Unit, filed a witten grievance agai nst
Strain that was referred to the EEO office. Leis asserted that on
Decenber 5, 1992, she told Strain that she did not |ike working in
a particul ar area because she feared for her safety and because she
did not want to do Strain's paperwork any | onger. Leis all eged
that Strain responded by yelling profanities at her and bl ocking
her path as she left the office. She also alleged that on previous
occasions, Strain gave her personal material to type and nmade a
sexual | y suggestive conment to her.® In Decenber 1992 and January
1993, the EEO office investigated Leis' conplaints, conducting
interviews of five enployees besides Leis and Strain. The EEO
of fice concluded that there was insufficient evidence to sustain
Leis' claimof sexual harassment. The EEO office found that there
were "nultiple inconsistencies" in Leis' version of the events;
there were no corroborating witnesses to confirma sexual nature to

t he conversations; the witnesses did not support Leis' description

8Leis alleged that Strain stated: "I've married a black and
a white. You're dark conplected, do you have Mexican in you? The
next tinme | mght try a Mexican."
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of the Decenber 5, 1992 exchange; and Leis' perceptions were
affected by the runors preceding Strain's arrival to the unit and
by her concern about reactions from coworkers if she worked for
Strain.

On March 29, 1993, the third step of the grievance procedure
was conpleted. Collins signed a statenent di sm ssing the conpl ai nt
on the basis that the i nvestigation showed i nsufficient evidence to
sustain Leis' allegations.

On January 7, 1993, plaintiff Helen Mnter, a correctional
officer at the Mchael Unit, filed a grievance against Strain that
was forwarded to the EEO office. M nter conplained that in August
1992, Strain assigned her to office duty because he "wanted [ her]
to be wth him" Mnter alleged that Strain nade a sexual advance
toward her and | ater refused to assign her to a particular job that
she want ed. The EEO investigated and issued a report that
summari zed the enployee interviews it had conducted. The EEO
report concluded that Mnter's allegations were unsustainable
because there were no corroborating wtnesses and no other
supporting evidence. On May 7, 1993, the third step of the
grievance procedure was conpleted, and Collins signed a statenent
affirmng the EEO office's conclusion.?®

On April 19, 1993, Carol Vance, the Chairman of the Board of
the TDCJ, wote a letter to Collins. The letter stated:

| received the enclosed letter from Mke Gaham [a union
representative for TDCJ enpl oyees]. If true, | think the

°Collins initialed the draft version of the formal response.
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Abi | ene Warden should | et the Captain know he i s aware of past
conplaints. Wth such a history, we are also vulnerable to
future lawsuits as well as, of course, wanting to di scourage
any femal e or other harassnent at TDCJ.
The enclosed letter recounted that the author had heard sexua
harassnent conplaints against Strain. |In response, Collins wote
a note to Mosely, the Assistant Director of Personnel and Trai ning,
asking himto "call ne on this." Msely received the letter, with
Collins's note, on April 25, 1993.

On April 29, 1993, Kristina L. Foster, a correctional officer
at the Mchael Unit, filed a grievance against Strain that was
referred to the EEO office.1® Foster alleged that in Septenber and
Cct ober 1992, Strain commented on her inpending divorce and told
her that a good wi fe takes care of her husband and does her "wifely
duties." Foster also alleged that Strain had asked another
coworker if Foster would be willing to date Strain. The EEO
i nvestigative report concluded that the allegation of harassnent
was unsust ai nabl e, because the coworker had not exactly
corroborated Foster's allegations and there were no other
corroborating witnesses. Collins initialed the forwarding letter
acconpanyi ng the EEO report on August 3, 1993.

On May 5, 1993, plaintiff Patricia Minbourg, a correctional
officer at the Robertson Unit, filed a witten conplaint agai nst
Strain with the unit warden, who forwarded the conplaint to the EEO

of fice. In her conplaint, Minbourg asserted that beginning in

March 1993, Strain had repeatedly brushed agai nst her; had asked

OKristina Foster did not file a lawsuit and is not a party to
t hi s proceedi ng.
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her out on three occasions; called her at hone for reasons
unrel ated to work; on two occasi ons asked her to cone to his hone;
had told her that he "liked wonen of a lighter tan"; and asked her
to do various personal tasks. The EEO office investigated the
conplaint in late My 1993. The EEO report sunmarized the
conplaint and the results of the witness interviews and concl uded
that Mai nbourg' s allegations were unsustainable. The EEO report
noted that WMai nbourg had previously conplained to other officers
that Strain had "hinted" that he wanted to go out with her, which
was i nconsistent with her |ater allegations. The report al so noted
t hat Mai nbourg stated that she had heard runors that Strain |iked
"blond white wonen" and that Mainbourg nmay have "based her
perceptions on runors" about Strain. The EEO office sent Collins
a copy of Mainbourg's EEOreport; Collins initialedthe forwarding
letter.

On July 22, 1993, Lori Palner,! a correctional officer at the
Robertson Unit, filed a grievance with the EEO office. Pal mer
conplained that Strain told her she would be at his "beck and
call,” which Palner interpreted to nean that Strain wanted her to
do typing and other work. Pal mer also conplained that Strain
changed her duty post and on one occasion told her to "waller [sic]
on down" to the copier room which Palner interpreted as a negative
reference to her weight.

During the EEOinvestigation into Palnmer's conplaint, the EEO

Yori Palmer did not file alawsuit and is not a party to this
pr oceedi ng.
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i nterviewer heard conplaints fromtwo ot her femal e enpl oyees at the
Robertson Unit. Sugako Nunn, an admnistrative technician,
conplained that Strain had asked a coworker if Nunn was marri ed;
this had made Nunn nervous because she had been "forewarned" of
Strain's liking for "blonde, white wonen." Nunn conpl ai ned that
Strain stared at her in a sexually suggestive manner; told her
t hat she dressed provocati vel y; brushed agai nst her
i nappropriately; and retaliated against her for rejecting his
advances by calling her nanmes and being uncooperative at work.
Laura Tol and, a clerk, conplained that Strain | ooked at her in a
sexual | y suggestive manner.

In its investigative report, the EEO office sustained the
allegations that Strain had stared at sone females in a sexually
suggestive manner. However, the EEOreport did not find sufficient
evidence to sustain conplaints of sexual harassnent. The EEO
report sunmmarized the enployee interviews and stated that runors
preceding Strain's arrival at the Robertson Unit had "created a
hei ghtened sense of concern on the part of the conplainants.”
Collins initialed the forwarding letter acconpanying the EEO
report.

On April 26, 1993, plaintiff Linda Flemng, a correctional
officer at the Robertson Unit, filed a grievance against Strain
wth the EEO office, alleging age discrimnation. In her
conplaint, Flemng asserted that Strain assigned younger wonen to
the "better jobs," such as desk and utility, while placing ol der

wonen in the "pickets," and alleged that Strain had retaliated
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agai nst her by requiring her to bring in a doctor's excuse for sick
| eave. The EEO office investigated the conplaint in May 1993 and
determ ned that the lack of supporting w tnesses and the shift
rosters, which showed that the assignnents were rotated, prevented
a finding of age discrimnation. The EEO report also noted that
Flem ng took a | arge anount of sick leave in April 1993 and that
there was no basis for finding the requirenent of a doctor's excuse
retaliatory. The EEOreport al so noted that Fl em ng had heard t hat
Strain had a "preference"” for "young white wonen" before she nade
her conplaint, leading to an "environnent conducive to the
mani festation of discrimnatory perceptions.” Collins initialed
the forwarding | etter acconpanying the EEO report.

On February 4, 1994, plaintiff Sherry Southard filed suit in
the United States District Court for the Southern District of Texas
against the TDCJ, Collins, and Strain.'? Southard alleged that
Strain subjected her to sexual harassnent and to a hostile work
environnent, in violation of Title VI| (as to the TDC)) and
sections 1983 and 1985(3) (as to Strain and Collins). Correctional
officers Tamry Leis and Cathey Litton also sued Strain, Collins,
and the TDCJ, asserting simlar clains. Plaintiffs Helen Mnter,
Ther esa Pankey, Patricia Miinbourg, Tamry Wells, and Li nda Fl em ng
also filed suits against Collins and Strain under 42 U S.C. 88 1983
and 1985(3). These suits were consolidated i nto Southard's acti on.

On July 21, 1994, the parties consented to proceed before

12Sout hard, et al. v. Texas Board Crimnal Justice, et al., 94-
CV- 0396.
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United States Magistrate Judge Cal vin Botl ey. In md-1995, the
trial court severed Leis', Litton's, and Southard's Title WVII
clains against the TDCJ from the section 1983 and 1985(3) clains
t hey asserted agai nst the individual defendants. On Septenber 26,
1995, Southard and Leis tried their Title VII clainms against the
TDCJ.*® The jury returned a verdict in the TDCJ)'s favor.

Collins filed a notion to dismss or, alternatively, for
summary judgnent, as to the section 1983 and 1985(3) cl ai ns agai nst
him Collins argued that the section 1983 and 1985(3) clains were
preenpted by Title VII, and, alternatively, that as a matter of
law, he was entitled to qualified i mmunity agai nst the supervisory
liability claims. The trial court denied Collins's notion. Strain
also filed notions to dismss or, alternatively, for sunmary
judgnent, but only as to the clains asserted agai nst hi mby Teresa
Pankey and Linda Flemng. Strain asserted that he was entitled to
qualified imunity because the facts alleged failed to state
violations of clearly established constitutional rights. The court
deni ed those noti ons.

Collins appeals the district court's denial of his notion to
dismss or, alternatively, for summary judgnent, against al
appel | ees. Strain appeals the district court's denial of his
nmotion for summary judgnent against two of the appellees. These
are interlocutory appeals, affecting only pieces of this
quilted-together litigation, based on the denial of the individual

defendants' qualified inmunity notions. This court's review is

BLitton nonsuited her Title VII clains before trial.
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accordingly limted.
1. STANDARD OF REVI EW

This court reviews de novo the denial of a public official's
motion for summary judgnent predicated on qualified inmmunity.
Johnston v. Gty of Houston, Tx., 14 F.3d 1056, 1059 (5th
Cir.1994).

[11. DI SCUSSI ON

A. JURI SDI CTI ON

In this interlocutory appeal, the first issue is whether the
trial court's denials of the notions for summary judgnment based on
qualified inmmunity are i nmedi ately appeal able orders. In Mtchel
v. Forsyth, ' the Suprene Court held that "a district court's denia
of aclaimof qualified immunity, to the extent that it turns on an
i ssue of law, is an appeal able "final decision" within the neaning
of 28 US C 8§ 1291 notwithstanding the absence of a final
judgment. "' The Court allowed an interlocutory appeal in Mtchel
because "the issue appeal ed concerned, not which fact the parties
m ght be able to prove, but rather, whether or not certain given
facts showed a violation of "clearly established |aw "1

I n Johnson v. Jones, ! the Suprenme Court held that a district
court's determnation that the sunmary judgnent record in a

qualified imunity case raised a genuine issue of fact was not

4472 U.S. 511, 105 S. Ct. 2806, 86 L.Ed.2d 411 (1985).

%1'd. at 530, 105 S.Ct. at 2817-18, 86 L.Ed.2d at 427-28.

%] d.

... US ----, 115 S.Ct. 2151, 132 L.Ed.2d 238 (1995).
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i medi ately appeal able, because it rested on a question of
"evidence sufficiency."® The Suprene Court has since clarified
that Johnson "permts [a defendant] to clai mon appeal that all of
t he conduct which the District Court deened sufficiently supported
for purposes of summary judgment net the Harlow [v. Fitzgerald ]?°
standard of "objective |egal reasonableness.' "2° |In Behrens v.
Pelletier, the Suprene Court held that the district court's
determnation that "[n]jaterial issues of fact remain" did not
preclude appellate review.?® A court cannot review whether the
evidence "could support a finding that particular conduct
occurred, "??2 but can "take, as given, the facts that the district
court assuned when it denied sunmary judgnent” and determ ne
whet her those facts state a claimunder clearly established |aw
Cantu v. Rocha, 77 F.3d 795, 803 (5th Cir.1996); Nerren v.
Li vi ngston Police Dept., 86 F.3d 469, 472 (5th G r.1996).

In this case, this court has interlocutory jurisdiction to
determ ne whether appellees' summary judgnent facts, taken as
given, state a claim against Collins and Strain under clearly
establ i shed | aw. "Taking the plaintiffs' allegations as true,"

this court can decide whether the defendants are entitled to

18] d.
19457 U. S. 800, 102 S. Ct. 2727, 73 L.Ed.2d 396 (1982).

2Behrens v. Pelletier, --- US ----, ----, 116 S.Ct. 834,
842, 133 L.Ed.2d 773 (1996).

21 d.

22| d.
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qualified imunity. Cantu, 77 F.3d at 805.
B. THE I NTERSECTION OF 42 U.S.C. § 1983 AND TI TLE VI |

Col I'i ns contends that the clains under 42 U.S. C. 8§ 1983 and
1983(5) are precluded because Title VII provides the exclusive
remedy in this federal enploynent discrimnation suit. Col l'i ns
asserts that the trial judge erred as a matter of law in allow ng
plaintiffs to assert both Title VII and section 1983 cl ai ns, based
on the sane underlying facts. Jackson v. Gty of Atlanta, Tx., 73
F.3d 60, 62 (5th Gr.), cert. denied, --- US ----, 117 S.C. 70,
136 L. Ed.2d 30 (1996).

In Johnston v. Harris County Flood Control Dist., 869 F.2d
1565, 1573 (5th G r.1989), cert. denied, 493 U. S. 1019, 110 S. C
718, 107 L.Ed.2d 738 (1990), this court carefully analyzed the
relationship between Title VII and section 1983. Johnston, a
former county enployee, was termnated after he testified in
support of a coworker's discrimnation allegations at an Equal
Enmpl oynent Qpportunity hearing. Johnston sued the flood control
district and its individual directors for retaliation, alleging
violations of Title VII and section 1983. Followng a trial, the
district court found the flood control district |iable under both
Title VII and section 1983.

On appeal, this court rejected as "inconplete,"” and therefore
i naccurate, the defendant's argunent that Title VIl preenpted a
section 1983 claimarising fromthe sane facts. Judge Gee, witing
for the court, explainedthe relationship between the two statutes:

Title VII is the exclusive renedy for a violation of its own
terms, [but] when a public enployer's conduct violates both
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Title VII and a separate constitutional or statutory right,

the injured enpl oyee may pursue a renedy under § 1983 as wel |

as under Title VII.

Johnston, 869 F.2d at 1573.

I n Johnston, the defendant's conduct violated Title VII and
violated the constitutional right to be free to testify wthout
retaliation. "Because the predicate for [plaintiff's] § 1983 claim
was a right independent of the right Title VIl creates, Johnston
was entitled to pursue renedies under both statutes.” ld. The
court based this holding on a thorough analysis of the prior case
| aw arising under Title VI, including Irby v. Sullivan, 737 F.2d
1418 (5th Cir.1984), holding that Title VII is the excl usive renedy
for a violation of its own terns; and of the legislative history
of Title VII, revealing that " "the renedies ... under Title VII
are co-extensive with the individual's right to sue under the
provisions of the Cvil R ghts Act of 1866 ... [and] the two
procedures augnent each other and are not nutually exclusive.' "

Johnston, 869 F.2d at 1576. The court concl uded:

Al t hough Title VIl supplenents and overl aps 8 1983, it remains
an exclusive renedy when a state or |ocal enployer violates

only Title VII. Wen, however, unlawful enploynent practices
encroach, not only on rights created by Title VII, but also on
rights that are i ndependent of Title VII, Title VI|I ceases to

be exclusive. At this point, § 1983 and Title VII overl ap,
provi di ng suppl enental renedies.

Collins cites Jackson v. Gty of Atlanta, Tx., 73 F.3d 60 (5th
Cir.1996), cert. denied, --- US ----, 117 S.C. 70, 136 L. Ed. 2d
30 (1996), in which the plaintiff sued his enployer, a city, the

city manager, and several council nenbers individually, asserting
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enpl oynent discrimnation based on race. Plaintiff alleged
violations of Title VII and section 1983 based on the sane
all egedly discrimnatory acts. In dismssing the section 1983
claim this court recognized that under Johnston v. Harris County
Fl ood Control Dist., a plaintiff may pursue both section 1983 and
Title VII clains when the enployer's conduct violates both Title
VI and a separate constitutional or statutory right. However
because the plaintiff in Jackson used the sane facts to pursue
cl aims under both Title VII and section 1983, this court found that
he was precluded from suing under both statutes. 1d. at 63.

I n Jackson, the court enphasized that plaintiffs alleged the
sane conduct to support a claimunder both statutes. 73 F.3d at
61. However, in Johnston v. Harris County Flood Control Dist., the
plaintiff's clains under both Title VIl and section 1983 were al so
based on identical facts and identical allegations. |n Johnston,
this court found that because the allegedly discrimnatory conduct
violated rights under Title VIl and rights independent of Title
VI, the sane facts created cl ai ns under both renedi es. Jacksonis
i nconsi stent with Johnston, and Johnston, as the earlier opinion,
controls our decision in this case.?

The Johnston result is consistent wth that reached by ot her
circuits considering the question. These courts have found that a

public sector enpl oyee may assert clains of racially discrimnatory

2See, e.g., Smth v. Penrod Drilling Corp., 960 F.2d 456, 459
n. 2 (5th Gr.1992); United States v. Fields, 923 F. 2d 358, 360 n.
4 (5th Gr.), cert. denied, 500 U S 937, 111 S.Ct. 2066, 114
L. Ed. 2d 470 (1991).
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enpl oynent practices under both Title VII and section 1983, because
the Constitution provides a right independent of Title VII to be
free fromrace discrimnation by a public enployer. See, e.g.
Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 1064, 1079 (3d
Cir.1990); Roberts v. College of the Desert, 870 F.2d 1411, 1415
(9th Gr.1988); Brown v. Hartshorne Pub. School Dist. No. 1, 864
F.2d 680, 683 (10th Cr.1988); Keller v. Prince George's County,
827 F.2d 952, 962 (4th Cr.1987); Trigg v. Fort Wayne Community
School s, 766 F.2d 299, 302 (7th G r.1985); Gano v. Departnent of
Dev., 637 F.2d 1073, 1082 (6th Cr. 1980).

In this case, plaintiffs alleged sexual harassnment and sex
discrimnation by their public enployer. Sex discrimnation and
sexual harassnent in public enploynent violate the Equal Protection
Cl ause of the Fourteenth Anmendnent. Meritor Savings Bank v.
Vinson, 477 U.S. 57, 67, 106 S.C. 2399, 2405, 91 L.Ed.2d 49
(1986); Davis v. Passman, 442 U.S. 228, 234-35, 99 S. Ct. 2264,
2271, 60 L.Ed.2d 846 (1979); Pontarelli v. Stone, 930 F.2d 104,
114 (1st Cir.1991) (sexual harassnent is a deprivation of equa
protection and i s actionabl e under 42 U.S.C. § 1983). The circuits
addressing the issue have allowed plaintiffs suing their public
enpl oyers for sexual harassnent and sex discrimnation to assert
clains under both Title VII and section 1983. See, e.g., Cross v.
State of Alabama, 49 F.3d 1490, 1503 (1l1th G r.1995) (a state
enpl oyee may sue for sexual harassnent under section 1983); Nol and
v. MAdoo, 39 F.3d 269, 271 (10th Cir.1994) (a supervisor who

exerci sed state authority over an enpl oyee nay be |iabl e for sexual
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harassnment under section 1983); Beardsley v. Wbb, 30 F.3d 524,
527 (4th Cir.1994) (a public sector enployee may sue under both
Title VII and section 1983 for sexual harassnent); Gerlinger v.
New York State Police, 15 F.3d 32, 34 (2d Cir.1994) (sexual
harassnment and sex discrimnation clainms can be brought under both
section 1983 and Title VII1); Bartunek v. Bubak, 941 F.2d 726, 727
(8th Gr.1991) (the plaintiffs were permtted to sue their public
sector enpl oyer for sexual harassnent under section 1983); Bounman
v. Block, 940 F.2d 1211 (9th Cr.), cert. denied, 502 U S 1005,
112 S.Ct. 640, 116 L.Ed.2d 658 (1991) (section 1983 and Title VII
sex discrimnation clainms can be brought in a single action)
Andrews v. City of Phil adel phia, 895 F.2d 1469, 1480 (3d G r.1990)
(sexual harassnent violates a constitutional right); Vol k v.
Coler, 845 F.2d 1422, 1431 (7th Gr.1988) (a hostile work
environnment violates a constitutional right).?2*

Plaintiffs' allegations of sex discrimnation and sexual
m sconduct assert clains under sections 1983 and 1985(3) that are
not preenpted by Title VII.
C. QUALIFIED I MMUNI TY

To determ ne whether qualified immunity applies, a court nust
first determ ne whether the plaintiff has asserted a viol ation of
a constitutional right. Siegert v. Glley, 500 U S 226, 231, 111
S.G. 1789, 1793, 114 L.Ed.2d 277 (1991). This determnation is

240One district court has held that Title VII is the exclusive
remedy for sexual harassnent and preenpts plaintiffs fromfiling
under 8§ 1983. Marrero-Rivera v. Dept. of Justice, 800 F. Supp. 1024
(D. P.R 1992).
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made using currently applicable constitutional standards. Nerren
v. Livingston Police Departnent, 86 F.3d at 473. |f so, the court
must then decide if the defendant's conduct was objectively
reasonabl e, using the standards applicable at the tine the events
occurred. Id; Johnston v. Gty of Houston, 14 F.3d at 1059. |If,
upon viewing the evidence in the light nost favorable to the
nonnmovant, reasonable public officials could differ on the
| awf ul ness of the defendant's actions, the defendant is entitled to
qualified imunity. Anderson v. Creighton, 483 U S. 635, 639, 107
S.Ct. 3034, 3038, 97 L.Ed.2d 523 (1987), citing Pfannstiel v. Cty
of Marion, 918 F.2d 1178, 1183 (5th Cr. 1990).
1. Janes A Collins
A supervi sor cannot be held |iable under section 1983 on the
basi s of respondeat superior. Monell v. Dept. of Social Services,
436 U. S. 658, 694 n. 58, 98 S.Ct. 2018, 2037, n. 58, 56 L.Ed.2d 611
(1978). Rat her, the m sconduct of the subordinate nust be
affirmatively linked to the action or inaction of the supervisor.
I n Doe v. Tayl or I ndependent School District, 15 F. 3d 443, 453 (5th
Cir.1994) (en banc), cert. denied sub nom Lankford v. Doe, 513 U. S.
815, 115 S .. 70, 130 L.Ed.2d 25 (1994), this court noted the
close rel ationshi p between the el enents of nunicipal liability and
an individual supervisor's liability:
The |l egal elenments of an individual's supervisory liability
and a political subdivision's liability, however, are sim|lar
enough that the sanme standards of fault and causation should
gover n. A nmunicipality, with its broad obligation to
supervise all of its enployees, is liable under 8 1983 if it
supervises its enpl oyees i n a manner that mani fests del i berate
indifference to the constitutional rights of citizens. W see

no principled reason why an individual to whom the
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municipality has delegated responsibility to directly

supervi se the enpl oyee should not be held liable under the

same standard.
15 F. 3d at 453. The court concluded that a supervisory official
may be |iable under section 1983 if that official, by action or
i naction, denonstrates a deliberate indifference to his or her
constitutionally protected rights. 1d. at 454.

Al t hough the deliberate indifference standard arose from a
case alleging a violation of a substantive due process right, the
standard applies to other underlying constitutional violations as
well. 1d., n. 8 The Suprenme Court has recently reaffirnmed that "
"deliberate indifference' is a stringent standard of fault,

requiring proof that a nunicipal actor disregarded a known or

obvi ous consequence of his action.” Board of the County
Comm ssi oners of Bryan County, Cklahoma, v. Brown, --- US ----,
----, 117 s. . 1382, 1391, --- L.Ed.2d ---- (1997);%* see also,

Farmer v. Brennan, 511 U S. 825, 834, 114 S. C. 1970, 1977, 128
L. Ed.2d 811 (1994)(deliberate indifference is nore than "nore
bl amewort hy t han negli gence", but |less than "acts or om ssions for
the very purpose of causing harmor with know edge that harmw ||
result"). The "deliberate indifference" standard permts courts to

separate om ssions that "ampunt to an intentional choice" from

2®In Board of the County Conm ssioners of Bryan County,
Ckl ahoma, v. Brown, the Court held that Bryan County was not |iable
for the sheriff's isolated decision to hire his nephew as a deputy,
W t hout adequately review ng his background, because the plaintiff
did not denonstrate that the sheriff's decision reflected a
conscious disregard for a high risk that the nephew would use
excessive force in violation of federally protected rights. ---
us. ----, ----, 117 S .. 1382, 1391, --- L.Ed.2d ---- (1997).
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those that are nerely "unintentionally negligent oversight[s]."
Gonzal ez v. Ysleta I ndependent School District, 996 F.2d 745, 756
(5th G r.1993), quoting Rhyne v. Henderson County, 973 F.2d 386,
392 (5th Gir.1992).

Appel | ees assert that because Collins knew of the nunerous,
simlar conplaints of sexual harassnent against Strain, and failed
to stop the harassnent, Collins was deliberately indifferent to
appel l ees' constitutional rights. Collins asserts that his receipt
of the EEO investigative reports cannot as a matter of |aw show
that he acted with deliberate indifference to appellees' rights,
because the EEO office conducted independent investigations and
concl uded that none of the conplaints was sustai nabl e.

In Doe v. Taylor |ndependent School District, this court
consi dered whether a high school principal and superintendent of
schools were shielded by qualified imunity fromthe clains of a
hi gh school student who had been sexually nolested by a teacher.
This court found that the school principal did not have qualified
immunity for his failure to supervise the teacher, resulting in the
child' s nolestation. However, the superintendent of schools was
I mune.

When the superintendent heard of the teacher's potential
m sconduct, he instructed the principal, the teacher's direct
supervisor, to speak to the teacher. Several nonths l|ater, the
superintendent was inforned that the teacher had given alcohol to
students at an event and behaved inappropriately wth Doe. The

superintendent contacted the parents of one of the allegedly
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m sbehaving students to discuss the report and was assured that
their child had not even attended the event. After intimately
i nscri bed phot ographs cane to light, Doe's parents arranged to neet
with the superintendent. At that neeting, the superintendent
acknow edged hi s awar eness of the runors about the teacher and Doe;
tal ked to Doe; and warned the teacher to stay away from Doe. The
court concluded that the superintendent had notice of a pattern of
i nappropri ate sexual behavior. However, the superintendent was not
deli berately indifferent to that know edge. He took sone steps:
instructing the principal to talk to the teacher; checking on an
incident reported to him and, later neeting with the principal
and teacher. "His actions were ineffective, but not deliberately
indifferent." 15 F.3d at 458.

Collins served as the director of the TDCJ-ID from January
1990 to April 1994. As director, Collins oversaw 108 prison units
and approxi mately 38, 000 enpl oyees. Each prison unit organi zes the
line of authority over its security personnel after a mlitary
chain of command: wardens, assistant wardens, nmjors, captains,
| i eutenants, sergeants, and correctional officers, in descending
hi erarchical order. Each |evel of subordi nate enpl oyee reports to
the next level up the chain of command. As director, Collins had
in place a witten, formal system to receive and investigate
enpl oyee conplaints of discrimnation and harassnent based on sex

and a witten policy against such discrimnation and harassnent. 2°

26The rel evant Executive Directive provides:
It is the policy of the Texas Departnment of Crim nal
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Collins asserts in his affidavit that he did not personally
see the plaintiffs' EEO conplaints, but rather that his office
staff would reviewthe conplaints for him Because this court has
jurisdiction only to review the questions of |aw posed by the
district court's denial of summary judgnent based on t he defense of
qualified imunity, this court will "ignore the disputes of fact,
take those facts assuned by the district court in a |ight nost
favorable to [plaintiffs], and determ ne whether those facts"
establish an exception to the qualified imunity defense. Nerren,
86 F.3d at 472; Cantu, 77 F.3d at 805. |In that light, the record
discloses that Collins received the EEO office investigative
reports into the conplaints nmade by Hul |, Sout hard, Pankey, Litton,
Leis, Mnter, Foster, Mi nbourg, Nunn, Tol and, Pal ner, and Fl em ng.
Collinsinitialed the forwarding letters for the EEO s reports into
the conplaints filed by Mai nbourg, Pal ner, Foster, and Fl em ng, and
signed the formal response for the third stage of the grievance
process, rejecting the conplaints filed by Hull, Southard, Litton,
Leis, and Mnter. Li ke the superintendent in Doe, Collins was
aware of the conplaints of inappropriate behavior. Collins also
knew that the EEO office investigated each conplaint and found it
| acki ng. The issue is whether Collins's know edge of the
al l egations and of the EEO s investigation reports rejecting those

all egations creates a fact issue as to deliberate indifference.

Justice, that all enployees should enjoy a working
environment free from all forns of discrimnation,
i ncludi ng sexual harassnent.... The Agency wll treat

sexual harassnent as any other form of enployee
m sconduct —+t shall not be tol erated.

28



In Gonzalez v. Ysleta | ndependent School Dist., 996 F.2d 745
(5th Cr.1993),% this court found that a school district board of
trustees was inmmune fromliability for a teacher's nol estati on of
a student. ld. at 762. VWen the board was infornmed of two
incidents of the teacher's inappropriate behavior, the board
transferred the teacher. After the transfer, the teacher nol ested
a first grader. ld. at 746-49. This court determ ned that the
board of trustees had not acted with deliberate indifference in
failing to termnate the teacher after the first tw conplaints,
because, al though the board's decision to transfer was "negligent"”
and "inconsistent with the district's handling of other cases of
suspect ed sexual abuse,"” the board had not turned "a blind eye" to
the conpl aints, but had ordered an investigation and foll owed the
recomendati on based on that investigation. ld. In this case,
Collins knew that the EEO office independently investigated each
conpl aint and he foll owed the conclusions of the EEO office.

Plaintiffs rely on Gutierrez-Rodriguez v. Cartagena, 882 F. 2d
553 (1st Cir.1989), to argue that there is a triable issue as to
whet her Collins knew that the EEO investigations were wholly
i nadequat e. In Cartagena, a group of police officers from the
narcotics division of the Puerto Rico police departnent shot the

plaintiff. The plaintiff sued the police officers, the director of

2’See al so, John Doe v. Hillsboro I ndependent School Dist., No.
94-50709, --- F.3d ---- (5th Gr. My 27, 1997) (en banc) (holdlng
that school superintendents and trustees were not |iable under
section 1983 where the plaintiff could not denonstrate a nexus
between a failure to check the crimnal background of a school
enpl oyee and the sexual assault of a student).
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the narcotics division, and the superintendent of police, under
section 1983. The superintendent relied on internal investigations
rejecting use of force and ot her conpl aints against the officers,
and asserted immunity. The First Crcuit upheld the jury's verdict
agai nst the police superintendent because a reasonable jury could
have found callous indifference to the plaintiff's rights. The
court found that the investigations on which the superintendent
relied in deciding not to take action against the police officer,
despite a large nunber of simlar conplaints, had "glaring
i nadequaci es. " Oficers who were the subject of an internal
investigation could refuse to testify or give a statenent to
investigating officers; wtnesses had to cone to the station house
to give sworn witten statenents; when a citizen withdrew his
conplaint, the internal investigation ended, which caused officers
to intimdate w tnesses; and i mmedi ate supervisors were not
i nvol ved. ld. at 565-66. Based on these findings, the court
concl uded that:

[bJoth [the] failure to identify and take renedial action

concerning [the officer] and his enpl oynent of a disciplinary

systemthat was grossly deficient in a nunber of significant
areas made it highly likely that the police officers under his
command would engage in conduct that would deprive the
citizens of Puerto Rico of their constitutional rights.

ld. at 566.

In this case, by contrast, the record does not disclose that
the TDCJ EEO office procedures, as inplenented in the reports
provided to Collins, showed the sane systemic "glaring
i nadequaci es" that made the counterpart in Qutierrez-Rodriguez a

source of supervisory liability rather than a qualified immunity
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shield.?®

In Qutierrez-Rodriguez, the investigative process was an
integral part of the police departnent. In this case, by contrast,
the EEO office was independent of other TDCJ departnents. The
grievance process required the accused officer to respond to the
conplaints, allowed witnesses to give information through infornm
interviews, and actively involved supervisors. The grievance
procedures encouraged enpl oyees to give interviews and statenents
to investigators; provided that an enpl oyee's service as a W tness

was "official business,” for which the enpl oyee was to be rel eased
on paid tinme during working hours; and provided protection agai nst
reprisals for such service.

The EEO i nvestigative reports that Collins received bore the
earmarks of a detailed investigation. The reports contained
detail ed summari es of each enpl oyee's all egati ons agai nst Strain,

providing specific information on the dates and circunstances of

the alleged harassnent and retaliation. The reports listed the

2pPlaintiffs submtted the report of an expert w tness who
found the EEO investigative procedure to be "seriously and
fundanentally flawed." The expert wtness, a l|lawer wth
experience in enploynent discrimnation cases, concluded that the
TDCJ EEO office investigative procedures had systemc flaws.
However, the expert's criticisnmse of the TDC) EEO office
i nvestigative procedure do not approach the "glaring i nadequaci es”
that characterized the internal investigation procedures used in
Cartagena. The lawer's report provides an insufficient basis for
an inference that Collins subjectively knew that the EEO office
i nvestigation procedure as applied to the conpl aints against Strain
was so flawed that he could not reasonably rely upon the EEO
office's conclusions. The record does not permt a conclusion by
this court that by relying on the EEO office investigation and
conclusions that the allegations of sexual harassnent against
Strain could not be sustained, Collins was deli berately indifferent
to the rights of his enployees to be free fromsuch harassnent.
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witnesses interviewed;? the results of those interviews; and the
contents of docunents and records reviewed. Each report expl ai ned
why, al t hough sone of the allegations nade by sone of the grievants
were supported, the EEO office rejected the allegations of sexua
harassnment and retaliation. The reports did not hide the fact that
Strain had received a nunber of simlar conplaints from fenal e
correctional officers and clerks. Instead, the reports expl ai ned
why, despite the nunber of conplaints, the EEO was unable to
sustain the allegations.

Moreover, unlike the police chief in Cartagena, and |like the
superintendent in Doe v. Taylor Independent School District,
Collins did not sinply ignore the conplaints and dismss the
char ges. I nstead, Collins took sone steps, asking the regiona
director and the director of personnel to investigate sone
gquestions raised by the EEO investigation reports. Even if those
steps were "ineffectual," they do not denonstrate deliberate
i ndi fference.

The evidence does not raise a fact issue that Collins
subj ectively knew Strai n was sexual | y harassi ng femal e enpl oyees or
knew that the EEO office's procedures for investigation into such
conplaints were "glaringly inadequate.” Collins did not act with
deliberate indifference to plaintiffs' federally protected rights.

He is entitled to qualified imunity.

2While the reports generally included a conplete list of
W t nesses, the EEO investigation report of the investigation into
Litton's conplaint omtted the conplaint alleged by Terri Tayl or,
whi ch was contained in the EEO i nvestigative file.
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2. Oscar Strain and Linda Flem ng

Strain contends that as a matter of law, he is entitled to
qualified imunity agai nst Linda Flem ng's clainms. Flem ng did not
al l ege acts of sexual harassnent. Instead, in her EEO grievance
and her pl eadings, she alleged that Strain gave her | ess favorable
wor k assi gnnents because of a personal "aninus" toward wonmen and
because Flem ng fil ed an age di scri m nati on conpl ai nt agai nst TDCJ.
Flemng alleged that Strain selected another officer for the
position of "grievance officer"; assigned Flemng to run three
gates sinultaneously on several occasions; assi gned Fl em ng
library duty; reprimnded Flem ng within the hearing of inmates;
and on one occasion refused to allow her to have a water bottle at
her duty station.

To state a clai mof sex discrimnation under section 1983, a

plaintiff must show the follow ng el enents: 1) nmenbership in a
protected class; 2) that the plaintiff was qualified for the
position at issue; 3) that the defendant nade an adverse

enpl oynent deci sion despite the plaintiff's qualifications; and 4)
that the plaintiff was replaced with a person not a nenber of the
protected class. See MDonnell Douglas Corp. v. Geen, 411 U S
792, 93 S.C. 1817, 36 L.Ed.2d 668 (1973); Cervantez v. Bexar
County Civil Service Conm ssi on, 99 F.3d 730, 734 (5th
Cir.1996) ("we have on nunerous occasions recognized that section
1983 and Title VII are parallel causes of action"); \Wallace v.
Texas Tech. University, 80 F.3d 1042, 1047 (5th G r.1996) (applying

the sane prima facie test to discrimnation clains under Title VII
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and section 1983); Merwine v. Board of Trustees for State
Institutions of Hi gher Learning, 754 F.2d 631, 635, n. 3 (5th
Cr.1985) ("[when a 8 1983 claimis used as a parallel toa Title
VII claimunder a given set of facts, the elenents required to be
established for each claim are deened the same under both
statutes").

To assert a cause of action for retaliation for the exercise
of a federally protected right, a plaintiff nust show that she:
1) engaged in a protected activity;
2) an adverse enploynent action followed; and

3) there was a causal connection between the activity and the
adverse action.

Mattern v. Eastman Kodak, Co., 104 F.3d 702, 705 (5th G r.1997);
Harrington v. Harris, 108 F. 3d 598, 603 (5th G r.1997) (a plaintiff
must show t hat he suffered an adverse enpl oynent action to state a
retaliation claimunder section 1983); Pierce v. Texas Departnent
of Crimmnal Justice, 37 F.3d 1146, 1150 n. 1 (5th G r.1994)
("[mMore than a trivial act of retaliation [is required] to
establish constitutional harnf in a 1983 case).

Strain contends that he is entitled to qualified immunity
because Flem ng failed to rai se a fact issue that Strain's conduct,
objectively viewed, violated her clearly established rights.
Strain supervised Flemng for approximately three and one-half
months. Flemng testified in her deposition that none of the work
assignnents Strain gave her was nore difficult or burdensone than
the jobs she would have preferred; she enjoyed the Ilibrary
assi gnnent; none of the jobs were very difficult; she was rotated
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anong a nunber of jobs and did not know where ot her enpl oyees were
assi gned; and that the only reason she conpl ai ned about any of the
assi gnnents was her belief that Strain was retaliating agai nst her.

Not every negative enpl oynent deci sion or event i s an adverse
enpl oynent action that can give rise to a discrimnation or
retaliation cause of action under section 1983. Harrington, 108
F.3d at 604; Pierce, 37 F.3d at 1149. Adverse enpl oynent actions
i nclude discharges, denotions, refusals to hire, refusals to
pronote, and reprimands. 1d.; see also Dollis v. Rubin, 77 F.3d
777, 781-82 (5th G r.1995). Undesirable work assignnents are not
adverse enpl oynent actions. Harrington, 108 F.3d at 604, citing
Dorsett v. Bd. of Trustees for State Colleges & Universities, 940
F.2d 121, 123 (5th G r.1991).

Flem ng's al |l egati ons and sunmary judgnent proof do not raise
a fact issue that Strain's supervision, objectively viewed, clearly
violated her federally protected rights. As a matter of |aw,
Strain is entitled to qualified imunity as to Flem ng's clains
under sections 1983 and 1985(3).
3. OGscar Strain and Teresa Pankey

Ther esa Pankey al | eged and provi ded sunmary j udgnent evi dence
that Strain slamed the door when he canme into her office, which
made her feel "unconfortable"; Strain stared at her before asking
her to do a typing job that she felt she should not have to do;
Strain told her that she m ght be his personal secretary, and when
Pankey responded t hat she was not aware of such plans, Strain said,

"[llet me tell you sonmething. | get what | want around here, and
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| want you." On another occasion, Pankey was in the copy roomwhen
Strain cane in, closed the door, and asked her why she was "nad at
him" Strain foll owed Pankey back to their office and was about to
sl am the door when Pankey received a phone call. Later that day,
Strain cane into her office and sl ammed t he door so that Pankey and
anot her femal e enpl oyee were alone with Strain. Pankey told Strain
to open the door; another officer cane in and Strain left.

Pankey alleged in her second anended conplaint that Strain
told her in a "threatening, provocative manner she had to work with
hi M and gave her "unreasonable work assignnents."” According to
Pankey, Strain's requests for typing were "unreasonable work
assi gnnents,"” because Strain would ask her to drop her other work
to type for him |In her deposition, Pankey testified that when she
would inform Strain that she could not do the work inmedi ately,
Strain would ask if she could do it later.

Strain asserts that Pankey's allegations and evidence fail to
raise a fact i ssue defeating qualifiedinmmunity, because Pankey has
not shown that the acts she conpl ai ns about were based on her sex,
Ellert v. University of Texas, at Dallas, 52 F.3d 543, 545 (5th
Cir.1995), or that the conduct was sufficiently severe or pervasive
to alter the conditions of enpl oynent and create an abusi ve wor ki ng
environnent. Farpella-Crosby v. Horizon Health Care, 97 F. 3d 803,
806 (5th CGir.1996); DeAngelis v. El Paso Mun. Police Oficers
Assn., 51 F.3d 591, 594 (5th G r.1995), cert. denied, --- US. ----
, 116 S.Ct. 473, 133 L. Ed.2d 403 (1995).

Pankey admtted that her job required her to type docunents
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for the ranking officers, and that Strain's door slanm ng and
stares were directed toward nen as well as wonen. Pankey' s
subjective interpretation of Strain's comments is insufficient to
raise a fact issue as to sexual harassnent. See Burns-Toole v.
Byrne, 11 F.3d 1270, 1274 (5th Gr.), cert. denied, 512 U S. 1207,
114 S.Ct. 2680, 129 L.Ed.2d 814 (1994)("[a plaintiff] cannot
prevail [over the defense of qualified imunity] wth nere
conclusory statenents evidencing only a personal belief that the
defendants were notivated by an inpermssible aninus"). Even
assumng that Strain's comments and conduct were notivated by
Pankey's sex, they were not so severe or pervasive as to constitute
sexual harassnent. DeAngelis, 51 F.3d at 594.

Strain has qualified immunity as to Pankey's cl ai ns agai nst
hi m under section 1983 and section 1985(3). 3

| V. CONCLUSI ON

For the reasons stated above, we REVERSE the district court's
order denying qualified inmmunity to defendant Collins as to all
plaintiffs, and to defendant Strain as to the clains of plaintiffs
Fl em ng and Pankey. This case is REMANDED for further proceedi ngs

on the remaining plaintiffs' clains against Strain.

3%Because Pankey failed to state a constitutional violation
her section 1985(3) claimfails as a matter of |aw
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