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DUPLANTI ER, District Judge:
In this case involving a large scale, long term narcotics

oper ati on, defendants-appellants Edward Johnston, Darrell Adans,

Eric Lowery, Larry Hill, and Gonzalo Alvarado appeal their
convictions on a gallimaufry of grounds. In addition, Lowery,
Johnston and H Il challenge their sentences. W affirmthe

* District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.



convictions except as follows: we reverse and remand for further
proceedings as to Larry Hll's only conviction (count 1) and as to
Darrell Adans' conviction of count 15. W affirm the sentences
chal | enged by Lowery and Johnston.

PROCEDURAL HI STORY

The final superseding indictnment upon which the governnent
proceeded to trial charged the five appellants and five other
i ndi vidual st with conspiracy (count 1) to possess with intent to
distribute in excess of five kil ograns of cocaine, fifty (50) grans
or nore of a m xture containing cocai ne base, and 100 kil ograns or
more of marihuana, in violation of 21 US C 841(a)(1l),
841(b) (1) (A (ii) and (iii), 841(b)(1)(B)(vii), and 846

Darrell Adans was al so charged with five counts of possessing
cocaine with intent to distribute in violation of 21 U S.C
841(a)(1), 841(b)(1)(A(ii) and 18 U.S.C. 2 (counts 2, 4, 6, 7, and
8), one count of possessing cocaine base with intent to distribute
inviolation of 21 U S.C. 841(a)(1l) and 841(b)(1)(A(ii) & (iii),
and 18 U.S.C. 2 (count 3), five counts of possessing marijuana with
intent to distribute in violation of 21 U S C 841(a)(1l) and
841(b)(1)(D) and 18 U.S.C. 2 (counts 5, 9, 10, 11, and 12), one
count of conspiracy to comnmt noney |laundering in violation of 18

U S.C 1956(a)(1)(A) (i), 1956(a)(1)(B)(i), 1956 (g), and 18 U.S.C

! Mark Adans, Felicia Lowery, Angie Tubbs, Mary Veal, and A D.
Ernest were indicted as co-conspirators. The judge granted Mary
Veal's notion for mstrial. During the trial A D. Ernest entered
a plea of guilty. Mark Adans and Felicia Lowery were acquitted by
the jury. The jury was unable to reach a verdict as to Angi e Tubbs.



371 (count 14), and one count of using and carrying a firearmin
relation to a drug trafficking crine in violation of 18 U S. C
924(c) (count 15).

In addition to the conspiracy count Al varado was indicted on
three counts of possessing cocaine with intent to distribute
(counts 2, 6, and 7), and two counts of possessing marihuana with
intent to distribute (counts 5 and 12).

The trial |asted approximtely eight weeks. The district
judge granted Adans' notion for directed verdict on one count of
possessing marijuana wth intent to distribute (count 11).
Fol | om ng several days of deliberations, the jury convicted all of
the appellants on the conspiracy count. Adans was al so convicted
on four counts of possessing cocaine wwthintent to distribute, one
count of possessing cocaine base with intent to distribute, two
counts of possessing mari huanawith intent to distribute, one count
of conspiracy to commt noney | aundering, and one count of using
and carrying a firearmin relation to a drug trafficking crine.
The jury acquitted Adans on one count of possessing cocaine with
intent to distribute (count 4) and two counts of possessing
mari huana with intent to distribute (counts 9 and 12). Al var ado
was convicted on all counts on which he was indicted.

Appel  ants were sentenced as foll ows:

 Johnston, inprisoned for 135 nonths and a five year term
of supervised rel ease.
 Adans, concurrent terns of life inprisonnent

on counts 1, 3, 7 and 8; 60 nmonths on counts 5 and



10, and 240 nonths on counts 2 and 14, each of those
sentences to run concurrently, and a 60 nonth consecutive
termof inprisonnent on count 15 (the gun count),
concurrent terns of supervised rel ease, and a $25, 000 fine.

* Lowery, inprisonnent for 360 nonths, a five year term of

supervi sed rel ease, and a $10, 000 fi ne.

e HIIl, inprisonnent for 72 nonths, a three year term of

supervi sed rel ease, and a $6, 000 fine.

« Alvarado, concurrent terns of inprisonnent of 340

nmont hs, 240 nonths and 60 nont hs, concurrent terns of

supervi sed rel ease, and a $20, 000 fi ne.

EVI DENCE

At the heart of this case is a w despread conspiracy to
possess with intent to distribute marijuana, cocaine base, and
cocai ne, which operated from 1989 until 1994. Menbers of the
conspiracy obtained large anmounts of marijuana and cocaine in
Houston, Texas and transported the drugs to Shreveport, Louisiana
for distribution.

The governnent's case relied heavily upon the testinony of
various participants in the conspiracy, including unindicted co-
conspirators and indicted co-conspirators who entered into plea
agreenents with the governnent. Nunerous | aw enforcenent personnel
and other witnesses also testified. Because of the nature of the
errors urged by appell ants, an extensive recitation of the evidence
IS necessary. W first review the evidence generally, as

background for discussion of neritless clains of error by the



district court and of prosecutors' m sconduct. Concl udi ng that
sone of the other m sconduct clains are justified, we then discuss
the effect thereof upon the convictions.

On Decenber 3, 1991, Bosia Cash was stopped by a Diboll, Texas
constable for a traffic violation. After seeing a gun in the
vehicle and hearing Cash and his passenger Diane Mtchell give
i nconsi stent accounts of their trip, the constable conducted a
consensual search of the car and discovered three kil ograns of
cocai ne. The constable arrested Cash and contacted John Marshall,
a Shreveport DEA agent. Thereafter Cash agreed to cooperate with
t he DEA. 2 Agent Marshall and Cash attenpted to arrange a controll ed
delivery of the cocaine to Roosevelt Wsener in Shreveport;
however, the attenpt was unsuccessful. Cash then attenpted to
t el ephone appel | ant Adans. Wen Adans returned Cash's call, in a
recorded conversation he told Cash that Cash was responsible for
"t hem peopl e's cocai ne."

Thereafter, with the cooperation of Cash, DEA agent Robert
Mansaw, acting in an undercover capacity, attenpted to purchase
several kilograns of cocaine from Adans. Adans failed to appear
for a schedul ed neeting with Mansaw, sendi ng Roosevelt Gatterson,
an uni ndi cted co-conspirator, in his place. A purchase of cocaine
was ultimately arranged, but the deal was never consummated. |In

recorded tel ephone conversations Mansaw and Adans di scussed the

2 Utimately, Cash entered into a plea agreenent with the
governnent; he pleaded guilty to a single count of "using and
carrying" a gun in relation to a drug trafficking crine in
violation of 18 U.S.C. 8924(c).



price of cocaine, and Adans told Mansaw that he would make sure
Mansaw got his "package."

At trial Cash identified Adans, a resident of Houston, as his
source of the three kil ograns of cocaine he was transporting at the
tinme he was arrested and of other cocaine he had previously
obt ai ned. Cash described a prior transaction in which he delivered
two kilogranms of cocaine received from Adans to Danzel Morris.
Morris refused to pay Cash for the cocai ne, stating that Adans owed
hi m cocai ne. Adans told Cash that he owed Adans for the | ost
cocai ne. Cash later gave Adans a race car and a truck as paynent
for the cocaine. Adans told Cash that his source for cocai ne was
an individual known as "Charlie", whom Cash and several other
W t nesses identified as appel |l ant Al varado.

Adans introduced Cash to Stevenson MC endon and Roosevelt
Gatterson. MO endon worked with Adans at the Port of Houston. In
a separate case, McCl endon entered into a plea agreenent in which
he agreed, inter alia, to testify in this case. McC endon
testified that he introduced Adans and Alvarado in 1989, that in
1990 he bought kilogram quantities of cocaine for Adans from
Al varado, and that he nmade two trips to Shreveport to deliver
cocaine for Adanms, on each occasion delivering two to three
kil ograns of cocaine to Cash. McC endon also testified that he
W t nessed Adans giving Al varado noney.

Gatterson al so cooperated with the governnent and testified
as follows. After Adanms bought ProCare Engine Exchange

(ProCare), an engine installation business in Houston, Gatterson



worked there for approximtely a year. In 1992 he picked up
marijuana several tinmes for Adans and delivered it to Shreveport,
i n vehicles belonging to Adans. Gatterson al so delivered nmarijuana
for Adans to Bruce Enbrey and delivered kilogram quantities of
cocai ne to Shreveport for Adans, sonme of it to Cash. “Charlie"
(Al varado) provided Adanms with the drugs. At Adans' request
Gatterson picked up a tire containing cocaine from the side of
Al varado's house and delivered it to the barn where Adans' horses
were stabled. Gatterson counted |arge anmounts of cash at Adans'
house on at | east six occasions. At tinmes while transporting drugs
for Adans, Gatterson carried a gun provided by Adans.

In approximately May 1992 Albert Smth, then shop foreman at
ProCare, arrived at ProCare early one norning and wtnessed
Gatterson and anot her man i dentified as Frank wei ghi ng white powder
in the break room Smth testified that he also saw the two nen
putting two packages of white powder in each of three tire rins.
Several days after this incident, Adans required Smth to
relinquish his keys to the ProCare buil di ng.

Ki rel a Lomax was paid for information provided to Agent Mansaw
and testified for the governnment. She dated Adans for a nunber of
mont hs during the conspiracy and worked at ProCare after it was
purchased by Adans. Lomax acconpani ed Adans on several trips to
Shreveport, where Adans "took care of business" (his drug
busi ness). During these trips Adans net with appel |l ants Lowery and
Johnston. On several of these trips to Shreveport, Adans returned

to Houston with |arge anobunts of noney. After Lonmax and Adans



returned fromone trip to Shreveport, Lomax and Gatterson hel ped
Adans count nore than $100, 000.

Johnston delivered noney to Adans' house in Houston tw ce
whil e Lomax was present. Fol | owi ng one delivery of noney by
Johnst on, Lomax hel ped count $90, 000. Adans i nformed Johnston that
t he noney was "short." Thereafter Johnston call ed Lowery, and Adans
advi sed Lowery that they would be "mnus one." Lonmax testified
"“m nus one" nmeant one Kil o.

Adans told Lomax that "Charlie" was the source of his cocai ne.
In August 1993, Lonmax and Adans went into hiding because they
feared that their lives and those of Alvarado's famly were in
danger due to a delay in receiving noney from Shreveport.

Bruce Enbrey, an indicted co-conspirator who entered into a
pl ea agreenent with the governnent, worked at the Port of Houston
and net Adans between 1989-1991. He testified that he purchased
marijuana from Adans on several occasions and delivered that
marijuana to Roy Patterson and A . D. Ernest, anong others. Ernest
was |ater enployed by Adans at ProCare. After Adans purchased
ProCare he asked Enbrey to obtain kilogramquantities of cocaine.
Enbrey arranged for Adans to purchase two kil ograns of cocai ne from
Sam Nash. Adans paid Nash the $28,000 purchase price, but the
boxes delivered to Adanms did not contain cocaine. Adans told
Enbrey that Enbrey owed Adans for the |oss. Thereafter, Enbrey
transported cocaine to Shreveport for Adans on two occasions, and
on two occasi ons Enbrey secreted cocaine intires at Adam request.

On the second occasion Enbrey put ten kilograns of cocaine into a



tire.

Roy Patterson, an unindicted co-conspirator, testified that he
transported cocaine and nmarijuana from Houston to Shreveport for
Adans. He stated that in May 1993, Lowery and Johnston appeared at
the ProCare office. After Adanms net with Lowery, Adans asked
Patterson if he wanted to nmake a trip to Shreveport and suggested
that Patterson talk to Lowery. Lowery asked Patterson to deliver
thirty (30) pounds of marijuana to Shreveport. According to
Patterson he agreed to nmeke the trip, and Lowery gave him the
nunber to call when he reached Shreveport. Johnston placed a bag
in Patterson's trunk, which Patterson said he left at Lowery's
house in Shreveport. Shortly thereafter Adans asked Patterson to
make a second trip to Shreveport. Patterson testified that he
pi cked up five (5) kilogranms of cocaine from "Charlie" at the
stables where Adans kept his horses, delivered the cocaine to
Lowery, returned to Houston with $190, 000 in cash given to him by
Lowery, and delivered the cash to Adans at his hone.

Patterson also testified about a second delivery of thirty
(30) pounds of marijuana which he nade shortly after that cocaine
delivery. Patterson delivered the marijuana to Lowery, who then
phoned appellant HII. Patterson testified that within a few
mnutes Hill joined him and Lowery. Patterson brought the

marijuana to the honme of Jennifer Gerard, Lowery's sister and

Hill's girl friend at the tine. Hi Il wunlocked the door and
Patterson brought the nmarijuana into the house. Pat t er son
testified that he, Lowery, and H ||l weighed the marijuana.



Patterson testified about nunerous other trips to Shreveport
to deliver cocaine and marijuana, generally returning to Houston
with | arge anobunts of cash which he delivered to Adans. |t was not
uncommon for Patterson to transport six or nore Kkilogranms of
cocaine on each trip. Patterson also testified that he acconpani ed
Johnston on one trip to Shreveport to deliver marijuana to Lowery.
On another occasion Patterson delivered to Edward Johnston in
Houston four Kkilogranms of cocaine ultimately destined for
Shreveport. Patterson also assisted Adans in counting | arge suns
of noney several tines.

On January 15, 1994, while transporting sixty (60) pounds of
marij uana at Adans' request to Shreveport for delivery to Lowery,
Roy Patterson was stopped and arrested. The marijuana was sei zed.

Derrick Patterson, Roy Patterson's son, testified that he
acconpani ed his father on sone trips to Shreveport and corroborated
his father's testinony concerning several of the trips, including
the testinony that Hi |l wei ghed the bundl es of marijuana Patterson
delivered on one trip.® After a trip to Shreveport, at Adans'
request Derrick Patterson drove Adans' vehicl e containing nore than
$300, 000 cash back to Houston, where he delivered the nobney to
Adans. He al so wit nessed Adans deliver cash to Al varado; at ProCare
he answered tel ephone calls from Johnston and Lowery for Adans.

O ficer Henry King of the Shreveport police testified that

whil e acting in an undercover capacity he purchased cocai ne base,

3 The testinony of the two Pattersons about this one incident
is the only evidence of participation by H Il in the conspiracy for
whi ch he was convi ct ed.

10



sonetines referred to as "crack", from George Robi nson, an indicted
co-conspirator who entered into a plea agreenent wth the
gover nnent . King discussed with Robinson the possibility of
purchasing large quantities of cocaine. Robinson told King that
his source for cocaine was in Houston, identified Adans as the
source, and gave King Adans' phone nunber. King nade several
attenpts to set up a deal with Adans; however, no deal was ever
consunmat ed.

COMMVENT BY THE DI STRI CT JUDGE

Roy Patterson, a convicted felon on probation during the tine
covered by the conspiracy, was cross-exam ned extensively by two
defense counsel concerning his failure to conply wth sone
conditions of his probation, e.g., using drugs and lying to his
probation officer. Fol | ow ng those cross exam nations, another
defense attorney asked Patterson if he "ever [told] the probation
officers and the drug counselors how nmuch admration you had for
all the work they'd done for you?" The governnent objected to the
gquestion on the grounds of relevance and materiality. The judge
st at ed:

[t] he objection has been sustained. W've had a

| ot of exam nation about this man's probation and

his failure to adhere to what he was supposed to

do and the way he didn't disclose it to the probation

officer. That's all well before the jury. | think we

can get on to what the case is about.
(23 R 37). Def endants noved for a mstrial; the notion was
deni ed.

Adans, Johnston and Lowery contend that the district judge's

statenent deprived them of a fair trial because it eviscerated

11



their defense that the governnent's w tnesses were not credible.

In determ ning whether a judge has exceeded the bounds of
accept abl e conduct, the proceedings nust be viewed as a whole.
United States v. Dobbs, 63 F.3d 391, 398 (5th Cr. 1995). The
critical inquiry is "whether the judge's behavior was so
prejudicial that it denied [the appellants] a fair, as opposed to
a perfect trial." United States v. WIllianms, 809 F.2d 1072, 1086
(5th Gr. 1987), cert. denied 484 U. S. 896, 108 S.Ct. 506, quoting
United States v. Pisani, 773 F.2d 397, 402 (2nd Cr. 1985).

Appel lants' claimis without nerit; the judge's coment did
not deny Adanms, Lowery, and Johnston a fair trial. Follow ng the
judge's statenent, the cross exam nati on of Patterson continued for
a short while. Then the trial recessed for a lunch break. Wen the
trial recomenced, the judge imediately instructed the jury as
fol |l ows:

Sonmewher e about a quarter an hour before we recessed

at one point in tinme when objections had been nade to
exam nation -- cross exam nation being conducted by

M. Gerson that were sustained, | nmade a remark,

"Let's nove along to what the case is about or sonething
i ke that.

| do not want you to take that remark as any indication
that the case is not also about the credibility of

W t nesses because it always is. And, of course, as M.
Gerson went on to do for sone tine, he asked a nunber of
gquestions that bore upon the credibility of the w tness
he was cross-exam ni ng.

As | will instruct you at the end of the case, one of the
duties of the jurors will be to decide the credibility,
whi ch witnesses to believe, which witnesses not to
bel i eve, how nuch of each witness's testinony to believe,
how much not to believe. That will all be part of the
instructions at the end of the case.

Certainly I did not nean to indicate to you at the

12



time of that ruling by any offhand remark that
credibility of witnesses is not inportant. It is and
its a proper area for cross-exam nation.

(23 R 3751).

This tinmely instruction stressed the inportance of the
credibility of witnesses and inforned the jury that it was their
duty to determne credibility. Additionally, at the conclusion of
the trial the judge instructed the jury that "[a]n inportant part
of your job wll be nmking judgnents about the testinony of
W t nesses. You shoul d deci de whet her you believe what each person
had to say and how inportant that testinony was." (40 R 8177).
The judge also told the jury that "[e] xcept for the instructions to
you on the law and these instructions, of course, you should
di sregard anything | may have said during the trial in arriving at
your own findings as to the facts." (40 R 8176). These
instructions anply guarded the appellants agai nst any prejudice
resulting fromthe district judge's statenent.

LI M TATI ON OF CROSS EXAM NATI ON

Lowery, Adans and Johnston assert that the district court
commtted reversible error by restricting the cross exam nation of
Robert Mansaw concerni ng i nconsi stenci es between his testinony and
that of Roy Patterson. Appellants urge that the [imtation denied
them their Sixth Amendnent right to confront their accusers.
Limtations on the scope of cross-examnation are reviewed for
abuse of discretion. United States v. Route, 104 F. 3d 59, 64 (5th
Cr.), cert. denied, _ US _ , 117 S.C. 2491 (1997).

Agent Mansaw was asked i f when he spoke with Roy Patterson on

13



February 7, 1995, Patterson nentioned the nane Larry HIl. Mansaw
replied, "[y]es, he did." Defense counsel then asked "[s]o if he
told the jury that he did not, that woul d have been an untrut hful
bit of testinony by Roy Patterson. |s that what you want to say?"
(36 R 7191). The governnent objected to the question on the basis
that it was inproper inpeachnent in that it called for an opinion.
The objection was sustained. The follow ng coll oquy ensued:

MR. ACKERMVAN:.  Your honor, I'mnot trying

to prove what M. Patterson said to the jury. | am

confronting this witness with a prior statenent.

THE COURT: That's going to be up to the jury to
deci de whether the witness testified truthfully or

not .

MR, ACKERMAN.  Your Honor, |I'mnot asking it in the
formof a hypothetical, "If he so testified, would

t hat have been true? | agree that it's up to the jury

to deci de whether that's what he said.

THE COURT: |'Ill sustain the objection.

MR. ACKERVAN. Ckay. Your Honor, the Constitution of
the United States gives ne the right to confront

W t nesses called by the governnent.

THE COURT: You're doing that.

MR. ACKERVAN. And |'m being denied that right by
limting me in this regard and | object.

THE COURT: Sustain this objection.
(36 R 7191-92).

Def ense counsel elicited testinony from Agent Mansaw t hat was
i nconsi stent with certain testinony given by Roy Patterson. It was
the jury's obligation to determne the credibility of Roy
Pat t er son. Agent Mansaw s opinion as to whether Patterson was

telling the truth concerning his statenment on February 7 is not

14



relevant. The district judge was correct in not permtting defense
counsel to continue to pursue that line of inquiry.

ADM SSI ON OF RECORDS FROM PROCARE

Appel l ants Lowery, Johnston and Adans contend that the
district judge erroneously admtted i nto evidence a | arge nunber of

n>

what they term busi ness records' of ProCare" seized from
ProCare's offices pursuant to a search warrant.* They contend t hat
t he proper foundation was not laid to admt the records under Rule
803(6) of the Federal Rules of Evidence, the business records
excepti on. We reviewthe district court's evidentiary rulings for
abuse of discretion. United States v. Carrillo, 20 F.3d 617, 619
(5th Cr.), cert. denied, _  US _ | 115 S . 261, 130
L. Ed. 2d 181 (1994).

Appel l ants' contention |acks nmerit. The records at issue are
of a business (ProCare) owned and operated by appel |l ant Adans, not
docunents of a third party, and were seized on the prem ses of
ProCar e. As such, the docunents are adm ssible once their
authenticity is established regardless of whether they fit the
busi ness records exception. Authenticity is established "by
evidence sufficient to support a finding that the matter in
question is what its proponent clains." Fed. R Evid. 901(a)

These docunents were properly authenticated. Agents Ti not hy

Bi nkl ey and Anderson Jackson participated in the search of the

4 Appel | ants do not specify which exhibits they contend were
admtted inerror. They sinply identify portions of the transcript
where various exhibits were offered into evidence by the
governnent, objected to by defendants, and then admtted into
evi dence.

15



ProCare prem ses and testified concerning the circunstances under
whi ch the docunents were seized. ProCare enployees Kinela Lonmax
and Karen Franklin al so authenticated the docunents.

In any event, a proper foundation under Rule 803(6) was
established for the exhibits. Both Kinela Lomax and Karen
Franklin, who handled record keeping for Adans at ProCare,
testified that the docunents at issue were kept in the regular
course of business and relied upon by Adans. This satisfied Fed.
R Evid. 803(6). The district judge properly admtted the exhibits
i nto evidence.

PROSECUTORI AL M SCONDUCT

Al'l appellants contend that various acts of m sconduct by the
prosecutors, viewed either individually or cumulatively, denied
them a fair trial, requiring reversal of their convictions.
Crim nal defendants bear a substantial burden when they attenpt to
show t hat prosecutorial inproprieties constitute reversible error.

United States v. Bernea, 30 F.3d 1539, 1563 (5th Cr. 1994), cert.

deni ed sub. nom, 513 U S 1156, 115 S.C. 1113, 131 L.Ed.2d 746

(1995). "[A] conviction should not be set aside if the
prosecutor's conduct . . . did not in fact contribute to the guilty
verdict and was, therefore legally harmess.” United States v.

Cardenas, 778 F.2d 1127, 1129-30 (5th Gr. 1985) (citations
omtted).

The acts of clainmed prosecutorial m sconduct range fromthe
frivolous to the egregious and fall into several different

categories. Acareful reviewof the briefs, oral argunent, and the

16



trial transcript convinces us that the follow ng conplaints |ack
merit and do not require further discussion: the prosecutors'
personal actions towards defense counsel, including approaching
counsel in a nenacing way, callingirrelevant wi tnesses, addressing
def ense counsel directly, physically "chargi ng" a defense counse
who stated an objection, referring to defense counsel as "crim nal
def ense counsel ", and the governnent's breach of its pl ea agreenent
W th George Robinson, who is not an appellant here. However, each
of the follow ng warrants detail ed anal ysis: discovery violations,
open display of unadmtted exhibits, references to Adans' prior
convi ction, inproper questioning of |aw enforcenent officers, and
coments on defendants' failure to testify.
A. Discovery Violations

Lowery, Adans and Johnston contend that the governnment
repeatedly violated the district court's discovery orders and
failed to disclose Brady®, G glio® and Jencks’ material inatinely
manner. Appellants do not allege any specific prejudice resulting
from the delayed productions. Rather, in general terns they
assert that they were prejudi ced because the del ayed discl osures
di verted defense counsels' attention "fromthe tasks of defending
to the task of preparing." (34 R 6761).

The governnent clearly delayed in producing a nunber of

5 Brady v. Maryland, 373 U.S.83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963)

6 Gglio v. United States, 405 U S. 150, 92 S.C. 763, 31
L. Ed. 2d 104 (1972).

718 U. S.C. 3500
17



di scovery materials. At the final pretrial conference the district
judge ordered the production of Jencks material on the day before
the witness would testify. Despite that order, the governnent
failed to produce the tape recorded statenent of Kinela Lomax or
even disclose its existence until after several defense counsel had
conpleted their cross exam nations of Lomax. The tardy production
of the tape necessitated a postponenent of Lonmax's cross-
exam nation to all ow defense counsel an opportunity to review the
tape and prepare appropriate cross-exan nation.

Prosecutors did not reveal the existence of a plea
agreenent with Bosia Cash prior to his direct testinony, and
contrary to the district judge's order, produced a transcript of
Cash's testinony before the grand jury only after Cash began
testifying. The governnent was also dilatory in producing its plea
agreenent with Stevenson MC endon; the agreenent was first
produced on the day he testified.

We disagree with appellants' conplaint that a video tape of
a traffic stop involving Edward Johnston and a recorded statenent
of Marilyn Timons were produced | ate. The governnent produced the
tape of the traffic stop several days before the date that the
of ficer who executed the stop testified, and the tape of Timobns
several days before Timons, who was not actually called to
testify, was scheduled to testify.

The record al so does not support Lowery's contention that the
prosecutor did not tinely disclose information concerning the

paynents made by Agent Mansaw to Kinel a Lomax. The prosecution did

18



tinmely inform defendants of the total anmount of paynents made to
Lomax, al though the actual paynent vouchers were not produced until
Lomax' s cross-exam nati on.

Appel  ants al so argue that the prosecution failed to disclose
"informal i mmunity" agreenents entered into wth several w tnesses,
including Derrick and Roy Patterson. |In fact, there were no such
immunity agreenents. Before the trial began, a prosecutor
indicated that Gatterson, Lonmax, Derrick Patterson and Roy
Patterson had received "informal imunity" fromagents involved in
the investigation of the case. |In response to defendants' notion
to disclose the agreenents, the prosecutor stated that there were
no such agreenents, and that he had inferred their existence from
the fact that those witnesses had been interviewed w thout having
been given M randa warnings. The agents involved were cross-
exam ned extensively about the existence of such agreenents, and
they confirned that there were none. The governnent cannot di scl ose
t hat whi ch does not exist.

Appel l ants also contend that several tinmes the governnent
attenpted to call witnesses to testify without giving one day's
prior notice of their appearance, contrary to the judge' s orders,
and that these violations resulted in trial delays. They also
conplain of a delay that ensued when the prosecution failed to
tinmely provide defense counsel wth a copy of a sunmary chart.
Appel lants articulate no specific prejudice due to the alleged
trial delays.

The fact that the witnesses were not identified and naterial s

19



were not produced in accordance with the judge's prior orders does
not equate to prosecutorial m sconduct. "The trial court holds
real |atitude in the managenent of the di scovery process, including
fashioning the appropriate renedy for alleged discovery errors.”
United States v. Ellender, 947 F. 2d 748, 756 (5th Cr. 1991). W
review alleged errors in the admnistration of the discovery
process for abuse of discretion. 1d. Delayed productionis not in
and of itself a ground for reversal of a conviction. Prejudice to
the substantial rights of a defendant is required before reversal
of a conviction is warranted. United States v. Garcia, 917 F.2d
1370, 1374 (5th Gr. 1990).

The del ayed identifications and productions did not prejudice
appel l ants' substantial rights. W do not condone the
governnent's |ess than satisfactory conpliance with the district
judge's discovery orders; however, we recognize that this was a
long and difficult prosecution. The trial began wth ten
defendants and a fifteen count i ndictnent. There were a large
nunber of potential w tnesses and exhibits. These factors inposed
an unusually heavy adm nistrative burden on the governnent, and
adversely affected the prosecutors' ability to conply with the
di scovery orders. Al though the district judge voiced his
di spl easure concerning the prosecution's repeated failuretotinely
produce di scovery nmaterials, he determ ned that the del ays were not
intentional and did not prejudice the appellants. Qur review of
the record does not persuade us otherw se.

Moreover, the district judge, cognizant of the potential for
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prejudice inherent in the |late disclosures, postponed the
exam nation or cross-exam nation of every wtness where there was
either a late disclosure of discovery materials or a failure to
tinely reveal the identity of a witness who woul d be called. These
post ponenents gave defense counsel an adequate opportunity to
exam ne and anal yze the material produced and adequately prepare a
cross-exam nation of the wtness. Appellants did not experience
any prejudice to their substantial rights due to the prosecutors'
di scovery viol ations.
B. Display of GQuns and Drugs
Appel l ants contend that the prosecutors acted inproperly at

the start of the trial by displaying on the prosecutor's table in
the plain view of the jury various drugs and weapons whi ch had not
been admtted into evidence. Defendants tinely objected to the
display. Qutside the jury's presence, the judge ordered the
governnent not to display anything on the table that was not on the
exhibit list. The judge then instructed the jury:

Ladi es and gentlenen, with respect to the exhibits

that -- or potential exhibits that are on the table,

these are not in evidence. There's a weapon of

sone type lying out there on that table and other

paraphernalia. You are not to consider those for any
purpose at th me. Those are not exhibits in

is ti
evidence at this tine. There are no exhibits in
evi dence at this tinme.
VWhet her those will come into evidence or not | don't

know. But you're going to consider in this case
only the exhibits and you are not to be in any way
i nfl uenced by anything that you have seen in
connection with materials lying on the tables of
counsel at this tinme. That is not in evidence.

We have not had any testinony. W' ve not had

any exhibits at this tine.
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(12 R 221, 236-37).

Because neither the governnent nor the appellants recal
specifically what itens were di splayed on the table, we are unable
to determ ne whether all of the itens displayed on the table were
|ater admitted i nto evidence. However, the record does denonstrate
that a gun and several exhibits of cocaine were admtted.
Considering the district judge's instruction to the prosecution to
renove any itens which were not listed on the witness list, the
lack of a record indicating that any displayed item was not
admtted into evidence, and the judge's thorough instruction that
the itens di splayed were not evidence, we concl ude that appellants
suffered no prejudice fromthe display.

C. References To Adans' Prior Convictions

Adans contends that the prosecutors acted inproperly by
intentionally eliciting testinony concerning and comenting upon
his prior crimnal record, despite the fact that the judge had
granted a notion in |imne prohibiting such references.?® Appell ant
does not provide a record reference for either the notion or an
order granting it, and we found none in reviewng the record
Nevert hel ess, assum ng arguendo that such a notion was granted,
under Rul e 103 of the Federal Rules of Evidence, the "plain error”
standard of review applies if at trial the defendant failed to

tinmely renew the objection raised by notion in limne. United

8 Johnston adopted this portion of Adans' brief. Because the
chal l enged testinony and conment do not pertain to Johnston, he
coul d not have experienced any prejudice. Accordingly, we limt
our discussion to Adans.
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States v. Graves, 5 F.3d 1546, 1551 (5th Cr. 1993), cert. denied
sub. nom, 511 U S. 1081, 114 S. C. 1829, 128 L. Ed. 2d. 459 (1994).

Three separate incidents form the foundation for Adans'
chal l enge. Kinela Lomax testified that a vehicle in which she and
Adans were riding was stopped by |aw enforcenent officials, and
that there were guns in the vehicle. She testified, wthout
objection, that she and Adans were charged with the offense of
carrying a weapon. On cross-exam nation, Lomax testified that she
pleaded no <contest to the <charge and received probation
Thereafter, on redirect exam nation, a prosecutor asked Lomax "[w] e
know what happened to you. What happened to Darrell?" Lomax
answered, "[h]e got probation." (27 R 5086).

There was no objection to the question at that tine, although
counsel later filed a notion for mstrial based in part on the
guestion concerning Adans' prior conviction. The failure of
counsel to object to the adm ssion of the evidence at the first
avai |l abl e opportunity waived any ground of conplaint against its
adm ssion, absent plain error. United States v. Vesich, 724 F.2d
451, 462 (5th Cr. 1984). Wen a defendant has forfeited an error
by failing to object, the error is renedied only "in the nost
exceptional cases." United States v. Calverley, 37 F.3d 160, 162
(5th Gr. 1994)(en banc), cert. denied, _ US _ | 115 S . C
1266, 131 L.Ed.2d 145 (1995). Plain error is "error so obvious
and substantial that failure to notice it would affect the
fairness, integrity, or public reputation of the judicial

proceedi ngs and woul d result in manifest injustice." United States
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v. Reyes, 102 F.3d 1361, 1364 (5th Cr.), cert. denied, _ U S
_, 117 s.a. 180, 136 L.Ed.2d 166 (1996). The prosecutor well
knew t hat the question would elicit evidence that the defendant had
a prior conviction; evidence that was irrel evant and prejudicial,
and in violation of Rule 404(b) of the Federal Rules of Evidence.
The prosecutor acted i nproperly in asking the question; however, we
conclude that the m sconduct does not satisfy the high standard
required to qualify as plain error.

The second incident occurred when, after Lomax's testinony
t hat Adans was sentenced to probation, the prosecutor asked Lonax
"[d]id you ever have conversations with Darrell Adans about his
concern" (previous questions made it clear that the prosecutor was
referring to concern about going to the penitentiary). Def ense
counsel's objection was overruled. Lomax answered, "[h]e said he
wasn't worried about going back", thus telling the jury that Adans
had once before been to the penitentiary. No objection was stated
at that tine.

Because Adans did not object to the coment at the first
opportunity avail able, we reviewfor plainerror. Although Lomax's
response to the question of Adans' concern about going to the
penitentiary was not responsive to the question in the strictest
sense, that does not factor into our anal ysis because we can safely
assune that the prosecutor was indeed soliciting the answer which
the witness gave. The governnent's introduction of evidence that
t he def endant had previously served a penitentiary termwas clearly

i nproper, but the followng court instruction alleviated the
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resul ting prejudice:

First, | want to instruct you that | amstriking one
of the responses of Ms. Lomax that she gave in reply
to a question yesterday. There was a question asked
whet her Ms. Lomax had conversations with Darrel

Adans about his concern. M. Lonmex, instead of
answering "yes" or "no," which would have been al
that the answer called for, answered with a statenent
that |'"'mgoing to instruct you to disregard entirely.
You are not to speculate upon it at all.

The answer was said he wasn't worried about goi ng back.
That answer is stricken fromthe record. It was an

i nproper response. You are instructed to disregard it
conpletely and to pay no attention to it or specul ate

upon it at all in any of your considerations about this
case.
(28 R 5117) The instruction was thorough, and "juries are
presunmed to follow their instructions.” United States v.Castill o,
77 F.3d 1480, 1491 (5th Cr.), cert. denied, _  US _ |, 117

S.Ct. 180 (1996). The prejudice is also mtigated by the fact that
the jury later learned from Adans hinself that he had previously

been in the penitentiary. See United States v. Davis, 831 F. 2d 63,

65 (5th Cr. 1987). In a taped conversation between Adans and
Robert Mansaw, Adans stated "I done been down that road
penitentiary . . . and | got [sic] going back."

Finally, Adans objects to the followng portion of the
governnent's cl osing argunent:

[ Roosevelt Gatterson's] been to prison for dope.

He kind of felt that he and Darrell had a lot in

common, that they had a lot to tal k about, they

were kind of kindred spirits, had commopn backgr ound.
(39 R 7805). Adans did not object to the comment. Accordingly we
review the statenent for plain error. United States v. Bernea, 30

F.3d 1539 (5th Cr. 1994), cert. denied sub. nom, 513 U S. 1156
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115 S. . 1113, 131 L.Ed.2d 746 (1995).

We di sagree with appellants' contention that the statenent is
a direct comment on Adans' prior conviction; the "common
background" referred to could reasonably be construed as a
background in narcotics trafficking.

D. I nproper Questioning of Law Enforcenent Agents
Appel | ants characteri ze nunmerous questions by prosecutors to | aw

enforcenent agents as objectionable to such an extent that,
consi dered toget her, they constitute prosecutorial m sconduct. W
therefore reviewthemas such, rather than as clainmed error by the
trial court wwth respect to evidentiary rulings. Appellants contend
that the prosecutors intentionally and repeatedly questioned |aw
enforcenent agents in a manner calculated to violate the
Confrontation Cause of the Sixth Amendnent. By asking |aw
enforcenent officials what steps they +took during their
i nvestigation and why they took those steps, appel  ants assert
that the prosecutors were able to indirectly introduce danagi ng
hearsay testinony of informants and | aw enforcenent officials. They
al so contend that the prosecution asked i nproper questions desi gned
to elicit irrelevant testinony which was prejudicial.

Rul e 803 of the Federal Rules of Evidence defines "hearsay" as
"a statenent, other than one nade by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of
the matter asserted."” Qut-of-court statenents offered for another
purpose, e.g., providing background information to explain the

actions of investigators, are not hearsay. United States v.
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Carrillo, 20 F.3d 617, 620 (5th Gr.), cert. denied, _  US
_, 115 s . 261. 130 L.Ed.2d 18 (1994), citing United States v.
Gonzal ez, 967 F.2d 1032, 1035 (5th Gr. 1992).

"Al t hough rel evant, evidence may be excluded if its probative
val ue i s substantially outwei ghed by the danger of unfair prejudice

." Fed. R Evid. 403. "The nore directly an out of court
declaration inplicates the defendant, the greater the danger of
prejudice.” United States v. Carillo, 20 F.2d at 620. If an out-
of -court statenent does not directly inplicate the defendant, then
the probative value outweighs the prejudice. | d. Appel I ant s
Johnston, Lowery, HilIl and Adans point to nunerous i nstances of
al | eged inproper questioning®, we address only those instances
where an appellant is directly inplicated.

M chael Henbree, a DEA agent, testified that he and Agent
Margaret Brice, a deputy narcotics investigator with the Caddo
Parish Sheriff's Ofice, interviewed Tracy Boston, who was in
custody at the Shreveport jail. The AUSA then asked Henbree
"[c]an you tell the nenbers of the jury what you did after you
spoke with Tracy Boston." (20 R 2761). Defendants' objection was
overrul ed and Henbree answered:

We refocused [our] investigation nore narrowy

to certain individuals and activities that were
bei ng conducted specifically by certain individuals
and their part as partners in a drug organization,

ot her specific parts in that organization

|d. Wien the prosecutor |ater asked "if [he] went any ot her place

° Lowery alone cites nore than one hundred fifty exanpl es of
gquestions or portions of testinony which he contends are i nproper.
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or exam ned any other records or did anything other thing after
that", Henbree stated that he had a conversation with Agent Brice.
ld. The prosecutor then asked Henbree the nature of the
conversation, and Henbree replied "Eric Lowery, Felicia Metcalf
Lowery, the conversation was regarding Eric Lowery, Felicia Metcalf
Lowery and a residence located at 9469 Pitch Pine Road in
Shreveport." (20 R 2762).

The prosecutor's questions succeeded in denonstrating to the
jury that information conveyed to Henbree by Boston and Brice
incrimnated Lowery; the information was probably i nadm ssi bl e per
se, and the sources were not subject to cross exam nation. An
earlier effort by the prosecutor to reveal to the jury the topic of
Henbree' s conversation with Boston had al ready been thwarted. When
the prosecutor asked Henbree about the topic of his conversation
with Tracy Boston defense counsel objected, and the objection was
sust ai ned. The chal l enged question, i.e., the nature of the
conversation between Henbree and Brice (clearly a rehash of the
Boston interview) cane alnost imediately after the objection to
the prosecutor's question concerning the topic of Henbree's
di scussi on was sustained. The prosecutor's |ater question, which
was objected to by defendants, put before the jury in an indirect
manner the sane irrelevant hearsay testinony which the district
court had prohibited the prosecutor from eliciting. To the
discredit of the prosecutors, this was not an isolated situation.

A simlar instance involved the testinony of Deputy

Robert Davi dson of the DeSoto Parish Sheriff's Ofice. Davi dson
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testified that he tal ked to Don Johnson of the Shreveport Police
Departnent. He was then asked "[w hat did you do after talking to
Don Johnson with the Shreveport Police Departnent.” (17 R 1772).
Foll ow ng defendants' objection to the question which was
overrul ed, Davidson answered that he "continued surveillance and
focused investigation on nore than Renee Smth." 1d. Davidson was
then asked "[who did you focus the investigation on?" (17 R
1772). Defendants objected to the question; however, the district
j udge overrul ed the objection and instructed the jury that "this is
being offered not for the truth of the matter, that nmay have been
said to him but rather to show sinply a basis for action here at

this point." Id. There was, of course, a basis for this ruling,
just as the judge instructed the jury.

Nevert hel ess, Davidson's answer: "Darrell Adans and Ceorge
Robi nson" denonstrated that the evidence shoul d have been excl uded.
(17 R 1773). The identity of the "focus" of the investigation had
limted, if any, probative value. It was entirely unnecessary to
explain the basis for further activity by the wtness. By any
account the probative value was insufficient to offset the
prejudice to Adans resulting fromthe direct inplication that a
Shreveport policeman, not subject to cross-exam nation, had given
i nformati on, itself probably not admssible, which caused
def endants to becone the "focus" of a narcotics investigation. See
United States v. CGonez, 529 F.2d 412, 416 (5th Gr. 1976).

The prejudice to Adans was conpounded when Davi dson was

al l owed to answer the prosecutor's inquiry as to "what el se did you

29



focus your investigation on?". (17 R 1774). Davi dson replied
"ProCare Engi ne Exchange in Houston." 1d. Because the jury had
before it evidence that Adans owned ProCare at the tinme of
Davi dson's investigation, this response (surely anticipated by the
prosecutor) further inplicated Adans.

There are several additional exanples which, although they do
not involve "opinion" evidence as to defendant's unlawful
activities directly, do so inplicitly. In those instances, the
jury woul d reasonably infer that information obtained in an out of
court conversation between a testifying police officer and an
i nformant or other |aw enforcenent officer inplicated a defendant
in narcotics activity. For exanple, a prosecutor asked M ke
Kel | um

[djuring the course of your narcotics investigation

have you becone famliar wth the nanmes Eric Lowery

and Larry H Il as focuses of any narcotics investigation

i n Shreveport?
(17 R 1727). Def endants objected to the question, and the
obj ecti on was sustai ned. The prosecutor then explained to the
district judge that she was attenpting to ask Agent Kellumif he
had personal know edge of that information. The judge told Kellum
that he could answer if he had "personal know edge." Kel | um
replied "[y]les, | do." Id. On notion of defendants the judge
ordered the answer stricken and instructed the jury to disregard
the answer. Neverthel ess, the irrelevant question was highly
prejudicial to H Il and Lowery; the "personal know edge" of
"information" regarding a defendant's narcotics activity i s never
adm ssi ble. No prosecutor should ever ask such a question. The
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judge's instruction to the witness regardi ng "personal know edge"
obviously was not neant to refer to information from others;
however, that is what the answer reflected. This was not an
i sol ated instance of such questi oning.

M chael Henbree testified that he checked certain records
relating to Lowery, Hill and other individuals. Despite the ruling
just described, Henbree was asked "[wjere any of these nanes
already famliar to you as a result of your persona
i nvestigation?" (20 R 2690). Once agai n defendants' objection was
sustai ned, but the question carried its own danmagi ng garbage.

Based upon the | arge nunber of instances of simlar inproper
gquestioning we conclude that the prosecutors intentionally used
such questioning as part of their trial strategy. Qur conclusionis
strengthened by the fact that both prosecutors used the sane
i nproper nethod of questioning. The questions were clearly
i nproper and highly prejudicial to the defendants. Prosecutors have
an obligation "to refrain from inproper nethods calculated to
produce a wongful conviction. . .." United States v. Miurrah, 888
F.2d 24, 28 (5th Cr. 1989). A breach of that obligation
constitutes serious prosecutorial msconduct, the effect of which
we di scuss |ater.

E. Comments on Defendants' Failure to Testify
Various appellants challenge five statenents by prosecutors,

contending that the statenments were inproper conmments upon

10 The chal | enged coments were nade by two di fferent assistant
United States Attorneys.

31



defendants' failure to testify. W conclude that in two instances
prosecutors did violate appellants' Fifth Amendnent rights.

Prosecutors are prohibited from commenting directly or
indirectly on a defendant's failure to testify in a crimnal case.
United States v. Montoya-Ortiz, 7 F.3d 1171, 1178 (5th GCr. 1993).
A prosecutor's remarks constitute inpermssible coment on a
defendant's right not to testify, if the prosecutor's nmanifest
intent was to comment on the defendant's silence or if the
character of the remark was such that the jury would naturally and
necessarily construe it as a comment on the defendant's sil ence.
United States v. Collins, 972 F.2d 1385, 1406 (5th Cr. 1992),
cert. denied, 507 US 1017, 113 S C. 1812, 123 L.Ed.2d 444
(1993). A prosecutor's intent is not "manifest" if there is an
equal Iy pl ausi bl e expl anation of the prosecutor's remark. United
States v. Collins, 972 F.2d at 1406. The chal |l enged remarks nust
be considered in the context of the case in which they are nade.
United States v. Mntoya-Otiz, 7 F.3d at 1179. Sone factua
background is necessary in order to consider the prosecutors'
comments in context.

During cl osi ng argunent, a defense counsel placed a photograph
of a witness for the prosecution in the wtness stand and di scussed
the witness's testinony. During the rebuttal argunent the
prosecut or renoved t he phot ograph fromthe wi tness stand, placed it
on an easel at the end of the jury box, and surrounded the
phot ograph with pictures of Al varado, Adans, Felicia Lowery, and

Angel a Tubbs. Thereafter he stated:
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But | submt fromthe testinony you' ve heard that was,
that was, a man chosen by Darrell Adans, m nd you, the
first relationship. That was a man chosen by Darrell Adans
to take care of and take charge of the nost precious things
in Darrell Adams everyday life, drugs and noney. That
was the first choice nade. That was the first relationship
made.

And to take this Houston Police Departnent gl anmour shot

of fat addict Roy. Cone on. |Is that not to sone extent

m sl eadi ng? Judging by his appearance. But to set that

phot ograph in that stand w thout including the other

pl ayers- -
(40 R 8074). Defendants' objected, and the jury was excused. The
district judge ruled that the statenent was not a comment on the
defendant's failure to testify, but he offered to instruct the jury
to disregard the remark. Def endants declined the offer. The
prosecutor then continued his rebuttal argunent stating:

You cannot be permtted to conclude fromthis Houston

Pol i ce Departnment glanour shot of Roy Patterson --

You cannot, you cannot, be permtted to conclude that

he acted al one, that he was not involved in sone

conbi nation, sone confederation, sone conspiracy,

to possess with intent to distribute cocaine and the

reasonabl y foreseeabl e consequence of cocai ne, crack

cocai ne, and marijuana. You cannot.
(40 R 8082-83).

The prosecutor was attenpting to persuade the jury that the
W tness was not acting alone, that he was acting as part of a
conspiracy. The prosecutor's argunent, although unartful, does not
denonstrate mani fest intent to conmment on the defendants' silence,
nor would a jury necessarily construe it as a comment on their
failure to testify. The statenent was not an inproper comrent on
defendants' failure to testify.
The second comment nmade during the rebuttal argunent is the

fol | ow ng:
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[ Counsel for Lowery] also submtted to you that his

client has led an open life. If it's so open, why don't

you put your autonobiles in your nanme? If it is so open,

why don't you tell us what you do to nmake in this cash

busi ness that you noved to after you've worked at

Cant onese Grocery.

(40 R 8099). Lowery noved for a mstrial. The notion was denied
based on the prosecutor's expl anation, outside the presence of the
jury, that his comment was directed to Lowery's failure to file
i ncone tax returns. The judge then instructed the jury to disregard
the statenent.

No manifest intent to comment on the defendant's failure to
testify is denonstrated in the cited statenent. The prosecutor's
explanation, i.e., that he was commenting on the | ack of i ncone tax
returns, is a plausible explanation for the statenent. Moreover,
the jury woul d not necessarily and naturally view the statenent as
a coment on Lowery's failure to testify. The statenent did not
viol ate appellants' Fifth Anendnent rights.

Appel l ants al so attack a question posed by the prosecutor to
| RS Speci al Agent Jackson. Agent Jackson was asked: "[a]t any tinme
did A D Ernest invoke his right to remain silent?" The agent
stated "[h]e did later.” (31 R 6044). At this point in the trial
Ernest was a defendant; |later he entered a guilty plea.

The inquiry was restricted to Ernest and did not inplicate any
appel | ant. The jury would not necessarily construe a statenent
t hat one defendant invoked his right to remain silent as a coment
on the remaining defendants' failure to testify. Mor eover
defendants' failure to contenporaneously object to the question

deprived the court of the opportunity to give a curative
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instruction to elimnate or |essen any prejudice to appellants.
The question does not constitute error as to any appellant.

One troublesone comment occurred during the redirect
exam nation of Roosevelt Gatterson. Again, background is essenti al
to place the coment in the proper context. During direct
exam nation Gatterson testified about a nunber of activities in
whi ch he engaged in furtherance of the conspiracy. During cross-

exam nation he was asked three tines if anyone could corroborate

his testinony concerning three such activities, e.g., cocaine
del i veries. Gatterson responded "no" to each of the three
guesti ons. On redirect the prosecutor inquired "[a]ren't there

sone people in this courtroomthat can back up what you say?" (15
R 1165). Sinul taneously the prosecutor nmade a sweeping arm
gesture indicating the individuals seated at counsel tables. The
judge immedi ately told the jurors to disregard the inpermssible
question and instructed them as foll ows:
no defendant is required to present any evidence
inthis case nor to testify in this case. You may
not, if any one of them choose not to do so, consider
t hat agai nst themor in your consideration of the
evidence at all or in any respect whatsoever.
You' ve been instructed on that before. You're
instructed again. M. Dies has asked an inproper
gquestion in turning as he did toward the defendants
inthis respect. They are under no burden to nake
a response on any of that. Therefore, you're
instructed to disregard entirely that question.
(15 R 1166).
The prosecutor denonstrated manifest intent to comment on the
defendants' failure to testify. In responding to the cross-
exam nation to the effect that there were no wtnesses who could
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corroborate Gatterson's testinony, the prosecutor inplied that
there were such people in the courtroom obviously referring to the
def endants. No one else in the court roomcould have w tnessed the
events; only the defendants could reasonably be thought to be
capabl e of providing corroboration. The question was bad enough,
but the prosecutor made it worse by use of the arm gesture
enphasi zing that he was referring to the defendants' failure to
testify. The prosecutor's question and gesture clearly constituted
an inpermssible comment on the defendants' silence, serious
prosecutorial m sconduct.

There is nore: during the first portion of the governnent's
cl osing argunent, in highlighting sone of the court's instructions
on the law that the jury was likely to hear follow ng closing
argunents, a prosecutor stated:

This al so says that in an inpeachnent of prior

i nconsi stencies instruction sonething that | want to
rem nd you of and the instruction actually rem nds

you of. It rem nds you that a defendant has the
right not to testify. That is constitutional right.
It is yours. It is mne. It is theirs. Please
value it. | do. Don't take into consideration the

fact that whether or not anyone testified in this case
IS I nappropriate.

But what you also can't do in a situation like this is
go back into that jury roomand nake up a story for them
That is inpermssible by law. You can't play "what if."

You can't say, "Well, if they testified, well, nmaybe they
woul d have explained this. Mybe they would have said
that." That's not allowed and that's fair.

(39 R 7779-80). Defendants objected to the argunent as an

i nperm ssible comment on their failure to testify and requested a
mstrial. The judge overrul ed the objection stating "[t]he jury is
going to follow the instructions of the court on that." I|d.
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The governnent urges that there was no manifest intent to
coment on the failure to testify, because it is equally plausible
that the comment was a plea for the jury to base its verdict solely
on t he evidence and not on specul ati on and conj ecture, and that the
jury woul d not necessarily have considered the remark as a conment
on the defendants' failure to testify. Mndful that wi de | atitude
is accorded counsel during closing argunent, we neverthel ess deem
the prosecutor's statenent to be error. The fact that the
prosecutor was not attenpting to have the jury infer guilt due to
the defendant's failure to testify does not render the statenent
perm ssible. The statenent was a direct coment on the failure to
testify. Even though the prosecutor cautioned the jury not to
consi der whether the defendants testified at trial, his conment
focused the jury's attention on the fact that the defendants did
not testify. It matters not that the prosecutor was paraphrasing
the court's instruction. A statenent by the court referring to the
defendant's right not to testify is far different froma simlar
reference by the prosecutor in closing argunent; i ndeed, a
def endant who has chosen not to testify probably has the right to
request the court to delete such a reference from the court's
char ge. In any event, the last portion of the prosecutor's
statenent had no basis in the court's charge and was arguably an
incorrect statenent of the |aw Not hi ng precludes jurors from
theorizing in their own mnds as to a defendant's version of the
facts in the absence of testinony fromthe defendant. Qur system

of justice rigorously guards the right of an accused to renain
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silent and not to testify. Prosecutors are obligated never to
attenpt to sway a jury in any way because of the exercise of an
accused of that right. To suggest that a defendant's deci sion not
to testify sonehow limts jurors' nental processes, e.g., wth
respect to inferences to be drawn from direct evidence, violates
that obligation. The prosecutor's statenent constitutes error.

EFFECT OF PROSECUTORI AL M SCONDUCT

Havi ng concluded that the prosecutor's references to the
defendants' failure to testify and their inproper questioning of
various | awenforcenent officials constitute serious m sconduct, we
must now determ ne whet her those tactics cast serious doubt upon
the correctness of the jury's verdict. Oherwise, the errors are
harm ess and do not justify reversal. United States v. Pal ner, 37
F.3d 1080, 1085 (5th Gr. 1994), cert. denied, _ US _ , 115
S.C. 1804, 132 L.Ed.2d 265 (1995).

In examning the effect of the prosecutors' inpermssible
coments, we consider three factors: "the magnitude of the
prejudicial effect of the remark, the efficacy of any cautionary
instruction, and the strength of the evidence of the defendant's
guilt."” United States v. Bernea, 30 F.3d 1539, 1563 (5th Cr.
1994), cert. denied sub. nom, 513 U S 1156, 115 S . C. 1113
(1995) .

The prejudicial effect of the comment and gesture during
Gatterson's testinony was slight. The question was asked during

the second week of a trial that lasted twenty-nine (29) days

ext endi ng over a period of approxi mately ei ght weeks. The prejudice
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was also |essened because the question was asked during the
governnent's case-in-chief. At that time the jury did not know
that the defendants would not testify and would therefore be | ess
inclined to construe the question as a coment on the defendants
silence. The judge's tinely and thorough jury instruction further
mtigated the effect of that inproper coment.

The prosecutor's coment during closing argunent was nore
prejudicial. It was a direct comment on defendants' failure to
testify, and it occurred only one day before the jury began
del i berati ons.

The prejudice was mtigated sonmewhat by the trial judge's
instruction prior to the commencenent of jury deliberations that:

The | aw does not require a defendant to prove
hi s i nnocence or to produce any evi dence at

all and no inference whatever may be drawn
fromthe election of a defendant not to testify.
Yest erday norning when [the prosecutor] was
giving -- going over sone of the instructions,
she expected that | would give and remarked on
one of these passages and [defense counsel ]
nmoved for a mstrial and | denied that and
said the jury would follow ny instructions.

My instructions are these.

Agai n, no inference whatever nmay be drawn from
the election of a defendant not to testify.

(40 R 8174). Wile the harm was mtigated by this jury
instruction, the prejudice remai ned. The constitutional right of a
def endant to choose not to testify is a fundanental tenet of our
systemof justice. The prejudice resulting froma direct reference
by a prosecutor to the exercise of that right, coupled with an

attenpt to use the failure to testify tolimt the jurors persona
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del i berative process cannot be conpletely cured by a court
instruction. The remaining prejudice, especially if cumulated with
prejudice resulting from other msconduct, nmay be sufficient,
absent substantial evidence of a defendant's guilt, to cast doubt
upon the correctness of the jury's verdict.

As previously stated, the prosecutors' inproper questioning of
|aw enforcenent officials was highly prejudicial to those
appellants directly inplicated. There are no factors mtigating
t hat prejudice.

To conplete the anal ysis as to whether the prosecutors' errors
justify reversal of convictions, we nust neasure the prejudice
resulting fromthe m sconduct against the strength of the evidence
as to each appellant's qguilt.

A. Darrell Adans

There is no need to repeat the extensive evidence already
recounted in detail. Suffice it to say that the evidence agai nst
Adans is overwhel mng. Bosia Cash, Roosevelt Gatterson, Oficer
Henry King, Kinela Lomax, Stevenson MC endon, Bruce Enbrey, and
Roy Patterson all identified Adans as the supplier of narcotics
being transported to Shreveport for distribution over a |engthy
period. There was a great deal of evidence that Adans directed the
activities of his co-conspirators in Houston, arranged for the
narcotics to be transported to Shreveport, identified the personto
whomthe drugs were to be delivered, and collected and counted the
vast profits derived fromthese illegal activities.

There is also considerable circunstantial evidence agai nst
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Adans. Docunents seized from Adans' office at ProCare were
identified by FBI Agent Harold Couse as drug |edgers.
Addi tional Iy, Adans engaged i n vari ous practi ces comobn anong t hose
involved in narcotics trafficking, including listing pager and
t el ephone service in the nane of another. Over a two year period,
thirty three (33) different pagers were billed to ProCare.

There is also strong financial evidence of Adans' quilt.
Receipts for wire transfers of noney were retrieved from his
garbage, two for transfers of $4,000 and one for $3,000. Adans
frequently had |arge anmounts of cash in his possession; he nade
cash paynents of $5,000 and $5,341.82 on a Lexus autonpbile and
kept $10,000 in cash in a shoe box in his closet. The search of
Adans' house at the tine of his arrest yielded $32,000: $3,000 in
a bag in a closet in the naster bedroom $13,000 in a shed, and
$19,000 in a bag behind the washi ng nachi ne.

The financial condition of ProCare al so provides evidence of
Adans' qguilt. Based on records from the State Conptroller's
Ofice, in 1993 ProCare's reported sales were approximtely the
sane as those established by the records of sales seized at
ProCare. However, bank deposits for the business in 1993 were
significantly higher. That surplus is not accounted for by
transfers of noney from Adans' personal back account to the
corporation's account. After deducting Adans' expenditures from
hi s personal bank account, insufficient funds remained to account
for the funds deposited into ProCare's account. Al t hough Adans

purchased Procare in 1991, his incone tax return for that year does
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not record any incone fromProCare. Adans did not file incone tax
returns in 1992 and 1993. On a credit application for the purchase
of a car executed in QOctober 1993, Adans stated that his yearly
salary from ProCare was $75, 000.

Considering the overwhel m ng evidence against him the
prosecutorial m sconduct does not rise to the |evel of reversible
error as to Adans.

B. Gonzal o Al varado

As with Adans, the evidence agai nst Al varado i s overwhel m ng.
Several wtnesses naned Alvarado as Adans' source of drugs.
Stevenson MC endon testified that he purchased cocaine from
Al varado on behal f of Adans. Gatterson testified that he picked up
cocaine destined for Shreveport from Alvarado. Roy Patterson
testified that Al varado personally delivered five kilograns of
cocaine to himat the stable used by Adans.

Wt nesses saw Adans deliver noney to Al varado, and there was
evi dence of frequent communication between Adans and Al varado,
i ncluding testinony that Al varado called ProCare daily. When Bosi a
Cash was arrested and the cocai ne he was transporting was sei zed,
Adans sent Gatterson to inform Al varado of the |oss.

During the search of Alvarado's house twelve (12) pounds of
marijuana and a five pound scale were seized. A docunent seized
from Adans' office at ProCare, identified as a drug |edger,
i ndi cated a paynent to Al varado for cocai ne.

Al varado chal | enges his convictions based solely on the two

coments by prosecutors on the defendants' failure to testify.
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Consi dering the overwhel m ng evidence of Alvarado's guilt we find
that the prosecutors' inproper comments do not constitute
reversible error, and we affirmhis convictions.
C. FEric Lowery
Considering the strength of the evidence against Lowery we
concl ude that the prosecutors' m sconduct did not have an effect on
the outcone of his trial. Thus, the m sconduct was harm ess error
as to Lowery.
Roy Patterson testified that in approximately May 1993,
Lowery and Johnston canme to ProCare and Lowery arranged wth
Patterson to deliver a shipnment of marijuana to Shreveport.
Roosevelt Gatterson testified that he saw Lowery at ProCare on two
occasions; both tines Lowery net with Adans. On t he second occasi on
Lowery was acconpani ed by Johnston. Gatterson testified that he
was told that Lowery and Johnston were at Procare for sone type of
narcoti cs deal

Roy Patterson also testified that | arge anounts of cocai ne and
marijuana were delivered directly to Lowery. Patterson testified
that Lowery participated in the weighing of one marijuana delivery
to Shreveport, and Derrick Patterson corroborated Lowery's
i nvol venent in that delivery of marijuana.

Roy Patterson testified that he received | arge anounts of cash
from Lowery and delivered that noney to Adans. Ki mel a Lomax
testified that Johnston delivered a | arge anount of cash to Adans'
house. Lomax further testified that when Adans confronted Johnston

Wi th an accusation that the noney Johnston delivered was "short,k"

43



Johnston called Lowery, who discussed the situation wth Adans.

There is also strong circunstantial evidence of Lowery's
guilt. Lowery phoned and visited Adans at ProCare, and Lowery and
Adans net in Shreveport a nunber of tinmes so that Adans could "take
care of business."” Murray Franks, a salesman w th EconoPage,
testified that he sold several pagers to Lowery during the period
covered by the conspiracy.

During the period covered by the conspiracy Lowery purchased
a Gand Prix autonobile; he told the car sal esman that he did not
want to pay nore than $10,000 cash for the car. Lowery paid for
the Gand Prix in cash, primarily in denom nations of $50 or | ess.
He registered the vehicle in Jennifer Gerard's nanme. The vehicle
Lowery traded in at the tinme he purchased the G and Prix was al so
registered in Jennifer Cerard's nane.

I n Decenber 1993, Lowery's brother Walter Gerard used $5, 000
cash received fromLowery to pay part of the purchase price of an
aut onobil e. Al though the vehicle was registered in Walter CGerard's
name and Gerard had a set of keys, it was clear that the car was
Lowery's. Lowery failed to file income tax returns for the years
1991- 1993.

D. EDWARD JOHNSTON

There i s abundant evi dence of Johnston's guilt. Kinela Lomax
testified that she wi tnessed an exchange of drugs and noney between
Johnston and Adans. Gatterson testified that Johnston acconpani ed
Lowery to ProCare. Roy Patterson testified that Johnston appeared

at ProCare with Lowery on one occasion and that after Lowery nade
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arrangenents for Roy Patterson to transport thirty (30) pounds of

marijuana to Shreveport, Johnston transferred a bag into
Patterson's truck. Roy Patterson also testified that Johnston
transported marijuana and cocai ne for Adans. Johnst on accept ed

delivery of four kilograns of cocaine from Roy Patterson for
delivery to Shreveport.

Kinmela Lonax testified that Johnston delivered | arge anobunts
of cash to Adans on nore than one occasion. On one of the
occasi ons Adans inforned Johnston that the noney was "short;" in
response Johnston tel ephoned Lowery.

Johnston was enployed at the City Lights Cub owned by H Il
On one occasi on Johnston was stopped for a traffic offense shortly
after leaving Gty Lights. He identified the vehicle as bel ongi ng
to HIl, even though it was registered to Mrilyn Tinnmons. A
search of the vehicle reveal ed $1, 802 and two guns whi ch Johnston
said belonged to HII.

Because Johnston was not directly inplicated by any of the
prosecutor's inproper questioning of |aw enforcenent officials
t hat m sconduct was not damagi ng to him The prosecutors' conments
on the defendants' failureto testify are the sole errors affecting
Johnston. Because the evidence of Johnston's guilt is strong, the
i nproper coments are not reversible error.

H LL

H Il joins in the conplaints about prosecutorial m sconduct;

al one anong t he defendants he clains that in any event the evidence

is insufficient to support his conviction. W conclude that had

45



prosecutorial m sconduct not occurred, we would affirm HIl's
conviction. But the evidence against H Il is not strong enough to
support a conclusion that the prejudice resulting from the
prosecutors' m sconduct did not substantially affect his right to
afair trial.

The essential elenents of a conspiracy under 21 U S. C. 8846
are: (1) an agreenent between two or nbre persons to violate the
narcotics laws; (2) a defendant's know edge of the agreenent; and
(3) his voluntary participation in that agreenent. United States
v. Mrris, 46 F.3d 410 (5th Cr. 1995). H Il concedes that the
gover nnent established an agreenent to violate the drug | aws, but
contends that the governnent failed to prove that he was part of
t he agreenent.

In reviewwing a claimthat there is insufficient evidence to
support a conviction, we nust determne whether "view ng the
evidence and the inferences that may be drawn fromit in the Iight
nost favorable to the verdict, a rational jury could have found the
essential elenents of the offense beyond a doubt."” United States
v. Morgan, 117 F.3d 849, 853 (5th G r. 1997). W are required to
"accept all credibility choices that tend to support the jury's
verdict." 1d., quoting United States v. Anderson, 933 F.2d 1261
(5th Gr. 1991).

Appl ying these tests, we conclude that there is sufficient
evidence against Hill to sustain his conviction had serious
prosecutorial m sconduct not occurred. There is direct evidence of

Hll's participation in the conspiracy. Roy Patterson and Derrick
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Patterson testified that H Il participated in one delivery of
thirty (30) pounds of marijuana. The Pattersons testified that
HIl led the Pattersons and Lowery to Jennifer Gerard's house,
unl ocked the door to the house and hel ped wei gh the marij uana.

There is also circunstantial evidence of Hll's guilt. HII
owned the Cty Lights Cub which Lowery nmanaged. Hi Il referred to
Lowery as his partner. As already discussed, the evidence as to
Lowery's participation in the conspiracy is overwhel m ng.
Appel I ant Johnston, Jennifer Gerard, and Walter Gerard all worked
at Cty Lights at tinmes during the period of the conspiracy.
Jennifer and Walter Gerard were paid in cash.

On Decenber 10, 1993, Johnston was stopped a short distance
fromthe Gty Lights Club driving a truck registered to Marilyn
Ti nmons but identified by Johnston as belonging to HlIl. A large
sum of cash ($1,802) was found in the truck; Johnston stated that
the noney belonged to HilIl. The search of the vehicle uncovered a
picture of HlIl, Lowery, Adans, Derrick Patterson, and two other
men, taken at Gty Lights. On the sane night that the photograph
was taken, Derrick Patterson rode with Lowery and Adans to the Gty
Lights Club. Patterson heard Adans ask Lowery about the quality of
the marijuana. Lowery told Adans that he would have to ask Hil
because Lowery "didn't nmess with it." (27 R 4753).

Ronni e Hol den, a friend of Hill, acquired a pager for
HIll, and submtted the bills for the pager to him for paynent.
Dext er Edwards, an account executive for Cellular One testified

that H |l purchased a cellul ar tel ephone fromCellul ar One and t hat

47



cel l ul ar phone service established in the nanes of Marilyn Ti nmons
and Debra Hall was used by HIl. Records of that cellular service
indicate that calls were nade to ProCare in June and Septenber of
1993.

When H Il was arrested, he asked an unidentified individual to
contact "Eric" and "[g]et ne sone |awers."” (20 r. 2776-78). Two
voi ded ProCare checks naned "Larry HII|" as the payee. HIll did
not file an inconme tax return for 1992 or 1993. Al t hough Hill
owned City Lights for a portion of 1991, his incone tax return for
that year does not indicate any inconme fromthe club

Al t hough the evidence of HIl's participation in the
conspiracy is limted, "a rational jury could have found that the
evi dence establishes guilt beyond a reasonable doubt."” United
States v. Salazar, 958 F.2d 1285, 1290-1291 (5th Gr.), cert.
denied, 506 U S. 863, 113 S.C. 185, 121 L.Ed.2d 129 (1992).

The evidence against Hill is far less conpelling than that
against the other defendants, in part because it is largely
circunstanti al . The testinony of the Pattersons is the only
evidence that directly links H Il toillegal narcotics trafficking,

and that testinony invol ved only one i nstance out of many nont hs of
narcotics activity by other defendants. The only other evidence
against H Il is weak circunstantial evidence. Thus, the prejudice
resulting from the prosecutors' inproper questioning and the
i nproper comments is nore likely to have denied himhis right to a
fair trial.

The jury heard a |aw enforcenent officer testify that as a
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result of information supplied by others he identified H Il as the
focus of the investigation. Such testinony comng froma source
generally viewed as highly credible is extrenely prejudicial. The
jury also heard two i nproper references to the fact that H Il did
not testify at his trial. Wighing the evidence of Hll's guilt
agai nst the extrene prejudice he suffered due to the prosecutors

m sconduct, we conclude that the cunul ative effect of the errors
substantially affected HIl's right to a fair trial. Accordingly,
we reverse his conviction and remand for a newtrial.! W are very
reluctant to set aside a jury verdict rendered after a | ong,
expensi ve, contentious trial, at which the district judge perforned
a creditable job of managi ng overzeal ous counsel. Neverthel ess,
sonewhere we nust draw the line and send a nessage to prosecutors
that the Constitution governs their actions at trial. This is such
a case.

SENTENCI NG | SSUES

Edward Johnston and Eric Lowery appeal their sentences. They
each assert that their base offense level was inproperly
cal cul at ed. Johnston also contends that his crimnal history
category was not properly conputed, and that the district judge
erred in stating during the sentencing that he did not have the
authority to depart fromthe Sentencing Guidelines.

Conversion of $90,000 to Cocai ne Quantity

We apply the clearly erroneous standard of review to the

11 Because we reverse Hill's conviction we do not address his
contention that his sentence was inproperly cal cul at ed.
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district court's factual determ nation regarding the quantity of
drugs used to establish the base offense level. United States v.
Morris, 46 F.3d 410, 419 (5th Cr.), cert. denied,

US _ 115 S .. 2595 (1995). A factual finding is not clearly
erroneous if it is plausible in light of the record as a whole
| d. A preponderance of the evidence nust support the district
court's determ nation. United States v. Ruiz, 43 F.3d 985, 989
(5th Gir. 1995).

The base offense |evel under the Sentencing GQuidelines is
determned in part by the anobunt of drugs invol ved. Bot h Johnst on
and Lowery claim that the district court erred in converting
$90, 000 i n cash delivered by Johnston to Adans into five kil ograms
of cocaine for the purpose of determning their base offense
| evel s. They contend that there is no evidence that the cash
represented proceeds of cocaine transactions.

Kinmela Lomax testified that when Johnston delivered the noney,
Adans conpl ai ned that the noney was short. There is evidence that
when Johnston cal l ed Lowery to di scuss the shortage, Adans spoke to
Lowery and told himthat he would be "m nus one." Lonmax testified
that "m nus one" neant one "kilo." It is reasonable to infer that

“mnus one was a reference to a kilogram of cocaine.
Additionally, there is evidence that $18,000 is a reasonabl e price
for a kil ogram of cocai ne.

Al t hough there is evidence that Lowery and Johnston were
involved in trafficking marijuana as well as cocaine, there is no

evi dence of a single marijuana shi pnent | arge enough to account for
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proceeds of $90,000. However, there is considerable evidence of
cocai ne shipnents equalling or exceeding five Kkilogranms. The
di strict judge's conversion of the $90,000 into five kil ograns of
cocai ne was not erroneous.

Johnston al so contends that his crimnal history category was
i nproperly conputed. Johnston was assessed three crimnal history
poi nts: one for driving under suspension and two because the
conviction involved in this appeal occurred while Johnston was on
probation for driving under suspension. Because Johnston had nore
than one crimnal history point he did not qualify for the "safety
val ve" provision in 85CL. 2 of the Sentencing Guidelines.

Johnston urges two grounds in support of his contention that
the district court commtted error in calculating his crimna
hi story category: the driving under suspension charge was not
tinmely disclosed, thereby rendering it inpossible for his attorney
to investigate the charge, and the governnent failed to prove the
driving under suspension offense by a preponderance of the
evi dence.

Al t hough the driving under suspension charge appeared in the
Presentence I nvestigation Report, detailed information concerning
the charge and a copy of the docunents supporting that charge were
not provided to defense counsel until the addendum to the report
was filed on the norning of sentencing. Nevertheless, the claim
that the untinely disclosure prohibited counsel frominvestigating
the charge is without nerit. Johnston's counsel was given tine at

the sentencing hearing to review the addendum Thereafter he
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indicated that he was ready to proceed with the sentencing. Had
counsel desired or required additional tinme to investigate the
validity of the driving under suspension charge, he should have
advi sed the court of that need. Considering counsel's statenent
that he was ready to proceed with the sentencing, defendant cannot
now claimthat he had insufficient tine to investigate the charge.

Johnston's contention that the governnent failed to establish
the driving under suspension offense by a preponderance of the
evidence is also without nerit. The district judge exam ned the
record of the offense and determned that there was a valid
conviction. There is no evidence to the contrary.

Johnston also contends that his sentence should be vacated
because the district judge m stakenly believed that he did not have
the authority to depart bel ow the guidelines range. |n support of
his contention, defendant relies on the follow ng conments by the
district judge:

the United States laws control this matter, including
the guidelines that are prescribed by the United States
Sentenci ng Conm ssion, and a court is required by |aw
to sentence within the guideline range. The defendant,
havi ng been convicted by the findings of a jury, |eads
then to the requirenent that the judge inpose a sentence
as prescribed by law. [It's not within the power of the
judge to inpose or not to sentence or to let one off or
to |l et one proceed w thout having a sentence within the
gui del i ne range prescribed by federal |aw
(46 R 32) The coments were nade in response to Johnston's
nmot her's request that her son be allowed to go hone with her. The
coments are a reasonabl e expl anati on of why her request coul d not
be granted. The experienced district judge surely was aware of his

power to depart downward from guidelines; indeed he did so in
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assi gning Johnston a crimnal history category of [.12

ADAMS' 18 U.S. C. 8924(c) CONVI CTI ON

Adans was convi cted on count 15 of the superseding indictnent,
whi ch charged that he "did knowi ngly and unlawful ly aid, abet, and
assi st others, known and unknown to the G and Jury, to use and
carry afirearmduring and in relation to a drug trafficking crine"
inviolation of 18 U . S.C. 8924(c)(1)." Based on Bailey v. United
States, _ US _ , 116 S .. 501, 508 (1995), Adans contends
that his conviction on that count nust be reversed.

Adans adm ts that there is evidence that he aided and abetted
Roosevelt Gatterson in "carrying" a weapon in violation of 18

U S C 8924(c). However, Adans contends that because the jury was

inproperly instructed as to the neaning of "use" as construed in

Bail ey, there is no way to determ ne whether the conviction was

based on "use" or "carry", and therefore his conviction nust be

reversed. The governnment concedes that there is insufficient

evi dence of use as construed in Bailey to wuphold Adans'
conviction and that the conviction nust be reversed and the case
remanded for a trial on the "carrying" theory only. See United
States v. Fike, 82 F.3d 1315, 1328 (5th Cir.) cert. denied sub
nom _ US _  , 117 S.C. 241 (1996).

CONCLUSI ON

For the reasons stated, we affirmthe conviction of Gonzalo

Al varado and the convictions and sent ences of Edward Johnston and

12 The district judge concluded that a crimnal history
category of |l overrepresented the seriousness of Johnston's
crimnal history.
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Eric Lowery. W also affirmthe convictions of Darrell Adans
except as to his conviction on count 15, which is reversed and
remanded for trial on the charge of "carrying" a firearm in
relationto a drug trafficking crine. W reverse the conviction of

Larry H Il on count 1 and remand for a new trial.

ENDRECORD
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KING Circuit Judge, concurring in part and dissenting in part:

| respectfully dissent from the judgnent of the panel

reversing the conviction of Larry HIl on Count 1 of the
i ndi ct nent . Judge Duplantier’s opinion does a careful job of
outlining the substantial evidence against HIl. In ny view, the

prosecutorial m sconduct that occurred here does not cast serious
doubt on the correctness of the jury’ s verdict. | would affirmhis
convi ction. In all other respects, | concur in the panel’s

j udgnent and in Judge Dupl antier’s superb opinion.
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