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DeMOSS, Circuit Judge:

A jury convicted the defendants, Jorge |Inocencio, Pedro
Eli zondo Garza, Honero Hinojosa Garcia, David Tovar? and Qziel
Al anis, of conspiracy to possess wth intent to distribute nore
than five kilograns of cocaine in violation of 21 U S C 88

841(a)(1), (b)(1)(A and 846. Tovar and Oziel were convicted on

District Judge of the Western District of Louisiana, sitting
by desi gnati on.

Tovar died on August 12, 1996, and his cause has been
di sm ssed by order of this Court.



ot her counts of aiding and abetting the possession of cocaine with
intent to distribute in violation of 21 U S C 88 841(a)(1),
(b)(1)(A) and 18 U S. C. § 2. I nocenci o, Garza, and Garcia were
also convicted of noney laundering wunder 18 U. S C 88§
1956(a) (1) (A) (i)and 1956(09). The defendants appeal from the
judgnents of conviction entered and sentences inposed by the
district court followwng ajury trial. After review ng the record,
we find that insufficient evidence exists to support the noney
| aundering conviction as to Garza and (arci a. As to all other

convictions and sentences, finding no error, we affirm

BACKGROUND

On January 26, 1995, based on information supplied from a
prior investigation, |aw enforcenent officers set up surveillance
on Garcia and Garza at a Days Inn in Houston, Texas. Houst on
Police Oficer Jerry Nimmb observed Garcia seated in a red Buick
Regal which was parked on a curb near the entrance to the Days I nn
parking |ot. Garcia appeared to be waiting for soneone and
conducting counter surveillance. Garza approached the Buick,
entered the driver’s side of the car, and drove down the road.
Garza then stopped the car and Garcia got out, |ooked around, and
reentered the car. Garza then nmade a u-turn and drove back to the
Days | nn.

Garza then entered the notel while Garcia waited in the back
seat of the Buick. Thereafter, Garza reappeared carrying a tan

sports bag. Tovar wal ked toward the Buick wth Garza. Gar za



pl aced the sports bag on the driver’s side fl oorboard. O ficer
Ni mo t hen observed the three defendants conversing outside their
vehicles. Tovar then turned and wal ked back to a black Camaro.
Garza and Garcia left in the Buick. Tovar followed in the Camaro.

Garza and Garcia drove to an apartnent conplex and nade two
“heat runs” before entering the conplex. Tovar headed toward the
interstate. The Buick parked in front of apartnent 2142, which was
| ater found to be Tovar’s apartnent. Garza then drove the Buick to
a “J.D. Sales” store in Pasadena, Texas. He was seen naking two
“heat runs” past the store before returning. Garza then drove the
Buick to Mavis Lane in Pasadena where observation of the Buick
ended. A surveillance perineter was established around the
nei ghbor hood.

O ficers saw Garza and Garcia again that afternoon in a blue
Chrysler New Yorker. Garza and Garcia stopped in a Texaco gas
station and used a pay phone at that |[ocation. Sonet i nme
thereafter, Inocencio arrived at the Texaco in a black Mercury
Mar qui s. I nocencio pulled up next to the Chrysler and handed a
green field jacket to Garcia. The two cars then left in opposite
di rections.

Around 3:00 p.m, the Chrysler pulled into a Conoco gas

station. Garza used the pay phone and nade a “pager type” call and
then left the gas station. Oficers stopped the Chrysler at 3:20
p.m in the 3800 bl ock of Spencer H ghway i n Pasadena. Speaking in
Spani sh, Sergeant Pohl man identified hinself and ordered Garza and

Garcia to raise their hands. Garcia kept lowering his hands,



forcing the officer to reach inside the vehicle and pl ace his hands
across @Garcia s el bows. The officer saw a 9nm pistol between
Garcia’'s leg and the arm rest and seized the gun from the car.
Garza and CGarcia then exited the vehicle and O ficer Bell advised
them in Spanish that they were being investigated and that the
officers wanted to speak with them

During questioning, Garza told Oficer Bell that he was not
acquai nted with anyone owning a black Canmaro and that he had just
purchased a pickup fromJ.D. Sales. Garza then read and signed a
consent formto search the Chrysler. Police found a |oaded .40
caliber Smth & Wesson pistol inside the green jacket |Inocencio had
handed Garcia. A telephone address book was al so sei zed.

Meanwhi | e, outside the Mvis Lane residence of Inocencio
Pol i ce stopped I nocenci o and expl ained that they were conducting a
narcotics i nvestigation and asked if they coul d question himinside
the residence. |Inocencio invited the officers inside. |nocencio
first orally consented to a search of the prem ses and then signed
a consent form to search the house. Police discovered 104
kil ograns of cocaine in packages with |abels of joker cards and a

"red ace of clubs" concealed in luggage in attic space next to an

upstairs bedroom?® O ficers also found approximately $5 million in
cash as well as |ledgers and notebooks docunenting drug
transacti ons. The |edgers and notebooks indicated that 609

ki | ograns of cocai ne had been sol d for approxi mately $7, 964, 000, of

We are aware of the fact that clubs are traditionally bl ack
cards; but the recordis clear that red was the color in this case.
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whi ch $6, 189, 000 had been received. Oficers also found scales, a
Smth & Wesson box with the sanme serial nunber as the gun found
between Garza and Garcia in the Chrysler, an adding nmachine with
addi ng machi ne tape, and | oaded handguns and anmuniti on.

Around 4:00 p.m, officers stopped Tovar, Qziel, and anot her
man in a Lincoln Town Car. After much consternation, Tovar
consented to a search of his car and his apartnent. |In the car
of ficers found one kil ogram of cocaine |abeled with a red ace of
clubs in a potato chip bag under the front passenger-side seat and
$2,285 in cash in the glove box. |In Tovar's apartnent, officers
di scovered approximately 6 Kkilogramsized packages of cocaine
| abeled with a red ace of clubs, two stolen |oaded handguns, a
| athe used to design silencers, silencers, silencer parts, and a
digital scale. A date book and address book were al so seized.

| nocencio, Garcia, Garza, Tovar, and Oziel were charged in
Count One of a four count indictnment with conspiracy to possess
cocaine with intent to distribute. Count Two charged | nocencio,
Garcia, and Garza with aiding and abetting persons to know ngly and
intentionally possess with intent to distribute nore than 5
kil ograns of cocai ne. Count Three charged Tovar and QOziel wth
ai ding and abetting persons to knowi ngly and i ntentionally possess
wth intent to distribute nore than 5 kil ograns of cocai ne. Count
Four charged I|nocencio, Garcia, and Garza wth know ngly and
W illfully attenpting to | aunder noney in violation of 18 U S.C. 8§
1956(a) (1) (A) (i) and 1956(Q).

A jury found the defendants guilty on all counts in the



indictment. The district court sentenced |Inocencio to 365 nonths
i nprisonnment. Garcia received 405 nonths and Garza was sentenced

to 365 nonths. The defendants filed tinely notices of appeal.

ANALYSI S

1. The Search of Inocencio’'s Hone

On appeal, I nocencio contends that the district court erred in
denying his notion to suppress the warrantl ess search of his hone.
| nocenci o contends that |aw enforcenent officers arrived at his
resi dence and asked if they could question him Because | nocencio
does not adequately speak nor understand English, one officer
guestioned himin Spanish. The Spani sh speaking officer testified
that Inocencio verbally consented to a search of his hone. The
of ficer then asked I nocencio to sign a witten consent formwhich,
in Spanish, explained his right to refuse consent. | nocenci o
signed the form

The form states in pertinent part “Persona, Premsas o
Transporte a ser exam nado.” Expert testinony revealed that the
form was incorrectly translated from English to Spanish. The

English version of this caption stated “person, prem ses or

conveyance to be search.” In the translation to Spanish, the word
“prem ses” was changed to “prem sas” which, in Spanish, neans
“l ogi cal proposition” or “the prem se of the argunent.” Testinony

reveal ed that “prem sas” does not refer to premses or relate to a
home or residence. Further, officers only filled out |Inocencio’s

nanme under the heading. They did not fill-out the space for pl ace,



or conveyance to be searched.

According to Inocencio, this om ssion suggests that he was
only to be subject to an “exam nado.” |n support, he contends that
the witten formuses the verb “exam nar” which neans to exam ne.
| nocenci o maintains that he thought this “exam nation” would be
oral and did not understand that he had consented to a “catear” or
“registrar,” two words which correctly translate to the verb
“search” in English. | nocencio also testified that he did not
understand that his oral consent to search included his hone. He
stated that he only agreed to a search of his person and his
aut onobil e. As such, he maintains that the search of his residence
was i nproper.

W review a notion to suppress based on live testinony at a
suppression hearing for clear error, view ng evidence in the |Iight
nmost favorable to the prevailing party, in this case, the
gover nnent . See United States v. Levine, 80 F.3d 129, 132 (5th
Cr.), cert. denied, 117 S. C. 83 (1996); United States v. Piaget,
915 F.2d 138, 139-140 (5th Gr. 1990). The district court based
its decision on the follow ng findings and concl usi ons:

The fact that the Spanish translation of the
consent form contained an incorrect translation of
the word “prem ses” does not invalidate the consent
gi ven by I nocencio. Gven that Inocencio testified
that he never read the form and given the
statenents nmade to himby O ficer Bell, Inocencio’ s
act of signing the docunent signifies to the Court
that Inocencio intended to nenorialize what the
def endant had previously agreed to when he verbal |y
consented to the search of the Mavis residence.

The district court heard testinony fromlnocencio that he had

been living in the United States since 1978. Further, |nocencio
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testified that he never read the consent to search form The
district court also heard testinony fromthe officers and | nocenci o
about | nocencio’ s verbal consent to search of his hone.

After reviewing the record, we find no clear error with the
district court’s decision. The fact that the consent form was
incorrectly translated is irrelevant given that |nocencio never
read the form and could not have mstakenly relied on its
translation. As such, this case turns on whether oral consent to
search was given by Inocencio. |In making this determ nation, the
district court was in the best positionto weigh the credibility of
the testinony of Oficer Bell and Inocencio and ascertain that
| nocenci o did understand that he gave oral consent to search his
hone. W wll not second guess the district court’s factual
findings as to the credibility of witnesses. See United States v.
Botello, 991 F.2d 189, 194 (5th Gr. 1993); United States .
Coburn, 876 F.2d 372, 374 (5th Cr. 1989). Further, we wll not
disturb findings of fact unless we are left with the definite and
firm conviction that a m stake has been nade. See Botello, 991
F.2d at 194. Once the officers obtained oral consent to search
| nocencio’s hone, the search was valid, notw thstanding the

incorrectly translated consent form

2. Sufficiency of the Evidence - Drug Convictions
“I'n review ng an appeal based on insufficient evidence, the
standard is whether any reasonable trier of fact could have found

that the evidence established the appellant’s guilt beyond a



reasonabl e doubt.” United States v. Jaramllo, 42 F.3d 920, 922-
923 (5th Gr. 1995). We consider evidence in the |ight nost
favorable to the verdict. See id. at 923.

To establish a violation of 21 US C § 841(a)(1) and
(b)(1)(A), the governnment nust prove that the defendants (1)
know ngly (2) possessed narcotics (3) wth intent to distribute.
See United States v. Skipper, 74 F.3d 608, 611 (5th Cr. 1996).
“Possession may be either actual or constructive and may be joint
anong several people.” | d. Possession may also be proven by
direct or circunstantial evidence. See United States v. Q ebode,

957 F.2d 1218, 1223 (5th Cr. 1992).

A. Garza and Garci a

Garza and Garcia contend that the governnent failed to
establish that they joined or furthered the purpose of this
conspiracy. They argue that the governnent presented no evi dence
other than their nere presence and association with the narcotics
found in connection with Inocencio and Tovar. W disagree.

Garza and Garcia participated in counter surveillance before
rendezvousing with Tovar at the Days Inn and en route to Tovar’s
apartnent and | nocencio’'s house. Garza and Garcia net with Tovar,
whose apartnent and car contained narcotics. The packages of
cocaine found in Tovar’s car and residence had the sane | abel as
t he packages found in Inocencio’ s hone. Garza and Garcia al so net
Wi th I nocencio at a Texaco gas station where I nocenci o gave thema

green jacket with a firearm |Inocencio also told officers during



questioning that Garza and Garcia were staying at his hone.
Garcia' s fingerprints were found on drug | edgers and addi ng nachi ne
tapes in Inocencio’'s hone. Garcia's fingerprints were also found
on one of the boxes containing noney found inside Inocencio’s
resi dence. Garcia carried |Inocencio s pager nunber. Finally,
officers found two firearns in the car occupied by Garza and
Gar ci a.

Based on this evidence, the governnent clearly presented
sufficient evidence to show that Garza and Garcia “ becane
associated with, participated in, and in sone way acted to further
the possession and distribution of drugs.’” United States wv.
| nocencio, 40 F.3d 716, 726 (5th Gr. 1994) (quoting United States
v. Chavez, 947 F.2d 742, 745-46 (5th Cr. 1991)). Consequently, a
reasonable jury could conclude that Garza and Garcia know ngly

possessed cocaine with intent to distribute.

B. ziel

Oziel also contends that insufficient evidence exists to
support his conviction. Ozi el argues that his nanme on the drug
| edgers found in Inocencio s residence, and his nere presence in
Tovar’s car, are the principal evidentiary pieces linking himto
this conspiracy and, these facts alone, cannot support a
convi ction.

The governnment presented evidence that a notebook with a
picture of a “Killer Whale” found at I nocencio’ s hone had a witten

entry that Oziel received 25 kil ograns of cocai ne on the day he was
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arrested. Oficers found cocaine with a |abel of the red ace of
clubs and $2,285 in cash in the car occupied by Tovar and Oziel.
| dentically | abel ed packages of cocaine were found in Tovar and
| nocenci 0’s hones. Oziel’s fingerprints were found on a box
containing two of the six kil ograns of cocaine inside Tovar’s hone.
Further, Oziel was a passenger in Tovar’'s car on the sane day that
Tovar nmet with Garcia and Garza. Evidence al so showed that Oziel
entered the United States the day before his arrest. Thi s
evi dence, taken together could | ead a reasonable jury to concl ude
that Oziel was in fact involved in this conspiracy. As such, we

hold that sufficient evidence exists to support his conviction.

3. Sufficiency of the Evidence - Mney Laundering

Garza and Garcia contend that insufficient evidence exists to
support their convictions under 18 U . S.C. 88 1956(a)(1) (A (i) and
1956(g) for noney |aundering.* To secure a conviction for
conspiracy to commt noney |aundering, the governnent nust prove
that the defendants knew of the conspiracy and voluntarily joined
it. United States v. Isnpbila, 100 F. 3d 380, 387 (5th Cr. 1996).
As to noney |aundering, the governnent nust prove that the
def endants (1) know ngly conducted a financial transaction (2) that
i nvol ved the proceeds of an unlawful activity (3) with the intent

to pronote or further that unlawful activity. United States v.

| nocencio was al so charged and convicted in Count |V of

nmoney | aunderi ng. I nocencio did not raise the issue of whether
sufficient evidence exists to support the noney |aundering
conviction in his brief on appeal. As such, we do not address the

validity of his conviction on this count.
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Thomas, 12 F.3d 1350, 1360 (5th Cir. 1994).

Garza and Garcia maintain that the governnent has failed to
show any agreenent by themto engage in any financial transaction.
Garza and Garcia also argue that, in fact, no evidence exists to
show that a financial transaction occurred. According to Garza and
Garcia, the only evidence identified by the governnent consists of
storage of <currency and cocaine at |Inocencio’'s Mvis Lane
resi dence. No proof of wre transfers or other transactions
i nvol vi ng currency was presented.

After reviewing the record, we agree with Garza and Garci a.
The governnment failed to present evidence of a financial
transaction invol ving these defendants. A “financial transaction”
pursuant to 8 1956 is "a transaction which in any way or degree
affects interstate or foreign comerce (i) involving the novenent
of funds by wire or other neans or (ii) involving one or nore
monetary instrunments. . . ." 18 U.S.C. § 1956(c)(4)(A. “By
definition, then, a “financial transaction’ nust, at the very
| east, be a "transaction,’ i.e., "a purchase, sale, |oan, pledge,
gift, transfer, delivery, or other disposition’ or sone action
involving a financial institution or its facilities.” United
States v. Puig-Infante, 19 F. 3d 929, 938 (5th Cr. 1994) (citing 18
US C 8§ 1956(c)(3)).

When sone “transaction” that does not involve a financia
institutionor its facilities is charged, the governnent nust show
that a “disposition” took place. A “disposition” has been defined

by this Court to nmean “ a placing el sewhere, a giving over to the
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care or possession of another.’” 1d. (quoting WBSTER S TH RD NEwW
| NTERNATI ONAL Di CTI ONARY, 654 (1961)). We al so note that currency does
not becone proceeds of drug trafficking until a drug sal e has been
conpleted. See United States v. Gaytan, 74 F.3d 545, 555-56 (5th
Cr.), cert. denied, 117 S. C. 77 (1996).

In this case, the governnment argues that “the collection of
nore than $11 mllion in less than a six week period of tineg,
Oziel's presence from Mexico, and the presence of $5 million in
drug proceeds support the inference of a disposition of the drug
proceeds handl ed by Garcia and Garza and the inference of intent to

commt noney |aundering . Not wi t hst andi ng this inference-
filled expose!, currency found by officers in connection wi th a drug
trafficking offense, by itself, is insufficient evidence to support
a noney | aundering conviction. See Puig-Infante, 19 F.3d at 938;
United States v. Ramrez, 954 F.2d 1035, 1039-40 (5th Cr. 1992).

The governnent presented evidence that $2 million in proceeds
had been collected and forwarded to Col onbian producers and a
stockpile of $5 mllion in cash was found at | nocenci o’ s resi dence.
However, no evidence was presented that Garza or Garcia handl ed
t hese proceeds or were, in any way, involved in the “disposition”
of these funds. Wiile the jury may draw reasonabl e i nferences from
t he evi dence presented, nothing reasonable could be inferred from
this evidence. As such, we reverse Garza's and Garcia' s

convictions for noney |aundering and remand their cases to the

district court for resentencing in light of this disposition.
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4. Evidentiary Rulings

Garza and Oziel contend that the district court abused its
discretion by admtting extrinsic evidence of silencers and
silencer-making materials found in Tovar’s apartnent in violation
of FED. R EviD. 404(b). The governnent contends that this issue
was not properly raised in the trial court and, therefore, should
be reviewed only for plain error. See United States v. Msher, 99
F.3d 664, 670 (5th Gr. 1996).

Even if objections to the adm ssion of this evidence were
properly raised, we find no abuse of discretion with respect toits
adm ssion. The silencers and silencer-neking naterials were found
contenporaneously with the six kilograns of cocaine found in
Tovar’s apartnent. Firearns and silencers are deened to be parts
of the tools-of-the-trade of drug trafficking and are relevant
intrinsic proof of an ongoing conspiracy. As such, this evidence
tends to show that the defendants were involved in a nmajor drug
trafficking conspiracy conplete with a nunber of firearns and
sil encers.

Additionally, the district court properly determ ned that the
probative val ue of the evidence was not substantially outwei ghed by
its potential prejudicial effect. FED. R EwviD. 403. Danger of
prejudice i s always present. Consequently, exclusion of extrinsic
evidence based on its prejudicial effect “should occur only
sparingly.” See United States v. Leahy, 82 F. 3d 624, 637 (5th Cr
1996) (quoting United States v. Pace, 10 F.3d 1106, 1115 (5th Gr
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1993)). Finding no abuse of discretion, we affirmthe decision of
the district court to admt evidence of the silencers and sil encer-

parts di scovered in Tovar’s apartnent.

5. Sent enci ng | ssues

Ozi el contends that the district court erred in enhancing his
base offense level by two levels for possession of firearns
pursuant to United States Sentencing CQuidelines (U S S . G) 8§
2D1. 1(b)(1). Section 2D1.1(b)(1) provides for a two-I|evel increase
to the base offense level if a dangerous weapon was possessed
during the comm ssion of a drug trafficking offense. Oziel argues
that he did not possess a firearmand that he had no know edge of
the firearns that were recovered. He further asserts that it was
not foreseeable that his co-defendants would possess firearns,
especially in light of that fact that he arrived in Houston from
Mexi co only 48 hours before his arrest.

We review a district court’s decision to apply 8 2D1. 1(b) (1)
for clear error. See United States v. Rodriguez, 62 F.3d 723, 724
(5th Gr. 1995). Al t hough a conviction on a substantive count
requi res proof beyond a reasonable doubt, the district court may
sentence a defendant within the Sentencing Quiidelines on any
rel evant evidence that “has sufficient indicia of reliability to
support its probable accuracy.” U S. S.G 8 6Al.3; see also United
States v. Buchanan, 70 F.3d 818, 828 (5th Cr. 1995), cert. denied,
116 S. C. 1340 (1996). Further, once the governnment establishes

that a firearm was present during the offense, the adjustnent
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shoul d be applied “unless it is clearly inprobable that the weapon
was connected with the offense.” U S. S.G 8§ 2D1.1(b)(1), coment.
(n.3). In this case, there is no question that the firearns were
connected with this offense. Firearns and cocaine were found in
vehicles, in an apartnent, and in a house, and all the evi dence was
connected to the defendants.

Oziel’s contention that the firearnms were not foreseeable al so
fails. W have held that a district court ““may ordinarily infer
t hat a def endant shoul d have foreseen a codef endant’s possessi on of
a dangerous weapon, such as a firearm if the governnent
denonstrates that another partici pant know ngly possessed a weapon
whi |l e he and the defendant commtted the offense.”” United States
v. Sparks, 2 F.3d 574, 587 (5th Cr. 1993) (quoting United States
v. Aguil era-Zapata, 901 F.2d 1209, 1215 (5th Gr. 1990)). It was
readily foreseeable that firearns woul d be enpl oyed as tools of the
drug trafficking trade. As such, we find no error, clear or
otherwise, with the district court’s application of 8§ 2D1.1(b)(1).

Next, Oziel argues that the district court erred in denying
his notion for a downward adjustnent for his mtigating role in the
of fense under U S . S. G § 3Bl1.2. Oziel relies primarily on his
responsibility for only 25 kilograns of the 1,555.5 kil ograns of
cocaine attributable to the conspiracy. He contends his anpbunt of
cocai ne represents a nere two percent of the total. However, Oziel
has not denonstrated that he was substantially |ess cul pable than
the other participants in this conspiracy, and, as a result, we

find no clear error. See U S.S.G 8§ 3Bl1.2(b); United States v.
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Brown, 54 F.3d 234, 241 (5th Gr. 1995).

Finally, Garcia contends that the district court erred in
sent enci ng hi mbased on the quantity of cocaine nenorializedinthe
drug | edgers seized fromlnocencio’ s residence. Garcia mintains
that he was only in Inocencio’ s house for two days and that the
governnent failed to show that he ever bought, sold, traded,
transported or delivered any of the cocaine found in the house.
Further, the district court erred by failing to make specific fact
findings concerning the quantity of cocaine attributable to each
def endant .

Assum ng Garci a properly preserved these i ssues for appeal, we
find no clear error with the district court’s decision to assign
nmore than 150 kilograns to Garcia. See Rodriguez, 62 F.3d at 724.
The evidence and testinony at trial clearly denonstrated that the
cocaine and noney found in Inocencio’'s house and in Tovar’s
apartnent were the product and proceeds of this extensive drug
trafficking operation. Evi dence also showed that Garcia was
present inside |Inocencio s house and that he handl ed addi ng nachi ne
tapes and drug |l edgers. Garcia s fingerprints were found on addi ng
machi ne tapes, drug | edgers, and on a box containing currency. He
had direct contact with Inocencio and Garza, he received two
firearnms from Inocencio, and cocaine residue was found on the
addi ng machi ne tapes and | edgers.

“Under t he Sent enci ng Gui del i nes, a def endant who parti ci pates
in a drug conspiracy is accountable for the quantity of drugs[ ]

which is attributable to the conspiracy and reasonably foreseeabl e

17



to him” United States v. Mtchell, 31 F.3d 271, 277 (5th Gr.
1994); see also U S . S.G 8§ 1B1.3(a)(1)(B). The district court
adopt ed the presentence report which specifically set out Garcia’s
i nvol venent in this conspiracy. Based on the evidence presented,
the district court did not err in attributing nore than 150

kil ograns of cocaine to Garcia for sentencing purposes.

CONCLUSI ON
For the foregoi ng reasons, we REVERSE t he convi ctions of Garza
and Garcia as to the noney |aundering count of the indictnment and
REMAND for appropriate resentencing. W AFFIRM the renaining

convi ctions and sentences for | nocencio, Oziel, Garza, and Garci a.
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