UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-30022

UNI TED STATES OF AMERI CA
Appel | ee,

VERSUS

PAUL HENRY KI DD
Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

Decenber 19, 1995

Bef ore REYNALDO G GARZA, JOLLY, and DUHE, Circuit

Judges.

REYNALDO G GARZA, Circuit Judge:

Backgr ound
Paul Henry Kidd ("Kidd"), an attorney representi ng Dewey Brown
inacrimnal case, was suspended fromthe practice of |aw for one
year and fined $5,000 by the district court for challenging,
W t hout an appropriate factual basis, the district court's handling

of his client's trial.! Kidd had alleged in alternative notions

Dewey Brown was convicted after a jury trial on three counts
of violating the Lacey Act, 16 U S.C. 88 3371 et seq.
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for a new trial or for judgnment of acquittal notw thstanding the
verdi ct and the acconpanying brief that

[T]he trial court denied the defendant a fair and

inpartial trial by creating the perceptionin the m nd of

the jury that it believed in the evidence presented by

the prosecution and that it favored the prosecution's

case[.]

United States District Judge Tucker L. Melancon (the "trial court")
i ssued an order denying the notion on all grounds except the ground
noted above. The trial court referred the issue of inpartiality to
District Judge Donald E. Walter.

The district court scheduled a hearing on the question of
inpartiality and ordered Kidd to file a brief in support of the
motion. This brief was to include "detailed facts supporting the
conclusion asserted.” Kidd filed a nenorandumin which he alleged

the following acts on the part of the trial judge:

1. he appeared not to be interested in anything that the
defendant testified to;

2) he appeared to give special attention to the w tness of
t he Governnent;

3) he seened to have a mssion of belittling, castigating,
and ot herw se discrediting defense counsel;

4) he seened t o have anyt hi ng but an even hand i n addressi ng
obj ections of the Governnent and of the defendant;

5) he was partial to the governnent;

6) he gave -- by gesture -- by facial expression -- and by
oral comrents -- the inpression that he favored t he gover nnent
and di sfavored the defendant; and,

7) he gave the jury the inpression that he believed the
testinony of the Governnent's w tnesses and sinply tol erated
the testinony of the defendant's w tnesses as sonething that
was expected of themto say.

Kidd further stated that "[o]utside of the nunerous side bar
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conferences called for the purpose of adnoni shing defense counsel
and the comments made from the bench addressing argunents of
counsel which are contained in the record, there is no objective
i ndependent evidence to corroborate the defendant's contentions.”
Hi s nmenorandum concl uded t hat "acri nony between the trial court and
def ense counsel deprived defendant of a fair trial."

Dissatisfied with Kidd's lack of specificity, the district
court ordered Kidd to provide record citations, or at |least state
under oath how the "appearance" or "inpression"” of judicial bias
mani fested itself and whet her objections had been nmade at trial.
Kidd filed a supplenental brief in which he provided fourteen
excerpts fromthe trial transcript in support of his allegations.
The excerpts largely involve instances in which the trial court
sustai ned objections by the governnent during defense counsel's
Cross-exam nati on.

In a nmenorandum ruling, the district court denied Kidd's
nmotion for a new trial "because the record is devoid of the
proverbial scintilla of evidence indicating that the trial judge
deprived the defendant of a fair and inpartial trial." The
district court al so concluded that Kidd had violated Rule 8.2(a) of
the Rules of Professional Conduct of the Louisiana State Bar
Associ ation, pertaining to remarks about a judge that are fal se or

made with a reckless disregard as to their truth or falsity.? The

In the menorandumruling, the district court also referenced
its inherent power to sanction in additionto its power to sanction
for violation of professional rules. However, the court primarily
relied on its finding of the violation of 8.2 to support its
sanction order. See discussion infra. The district held Kidd
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court set a hearing for Kidd to show cause why he should not be
sanctioned for his conduct.

At the hearing on the order to show cause, the district court
instructed Kidd to explain or give exanples in the record to
support his allegations of judicial bias. Kidd responded that his

clai ns were based on subjective "perception,” and "inpression" and
did not provide specific exanples. Noting at the hearing that Kidd
had violated Rule 8.2 of the Rules of Professional Conduct, the
district court suspended Kidd from the practice of law in the
Western District of Louisiana for one year and fined him$5,000 to
be paid within ninety days.

Because we hold that Rule 8.2's restriction on reckless
statenents regardi ng nenbers of the judiciary does not apply to a
lawer's in court comments concerning the judge's actua

performance during the conduct of the trial, we reverse the

sanctions order of the district court.

Di scussi on
A Standard of Review
Sanctions i nposed agai nst an attorney by a district court are

revi ewed for abuse of discretion. Chanbers v. Nasco, Inc., 501 U S.

32 (1991). That discretion is abused if the ruling is based on an

"erroneous view of the law or on a clearly erroneous assessnent of

accountable for this rule pursuant to Rule 20.4 of the Uniform
Local Rules of the United States District Courts for the Eastern,
M ddl e, and Western District of Louisiana, which adopts Loui siana's
Rul es of Professional Conduct.



the evidence." Chaves v. MV Mdina Star, 47 F.3d 153, 156 (5th

Cr. 1995). O course, the question of whether M. Kidd s conduct
was subj ect to sanction under professional responsibility Rule 8.2

is a legal issue which nust be reviewed de novo.

B. Sanctions Under Rule 8.2 (a) of the Louisiana Rules of
Pr of essi onal Conduct

The court below relied on its finding of the Rule 8.2
violation to sanction M. Kidd. We believe this reliance was
erroneous. Rule 8.2 (a) provides that:

[a] |awer shall not nmake a statenent that the |awer
knows to be false or with reckless disregard as to its
truth or falsity concerning the qualifications or
integrity of a judge, adjudicatory officer or public
legal officer, or of a candidate for election or
appointnent to judicial or legal office.

Fromthe face of the rule, it is unclear whether Rule 8.2 is
meant to apply to comments on a judge's performance by a | awer at
trial. No case of this circuit has interpreted this provision and
the decisions of other courts applying this provision have all
i nvol ved al | egati ons of di shonesty or corruption.

In Louisiana State Bar Assn. v. Karst, 428 So.2d 406 (La

1983), one of the cases cited in support of sanctions, an attorney
was suspended from practice for one year for repeated public
all egations that a judge was di shonest and had engaged i n fraud and
m sconduct. The |lawer nmade statenents to that effect in letters
to newspapers and in briefs filed in various courts. The Louisiana
Suprene Court wupheld sanctions against the attorney under an

earlier but simlar version of the rule.



In In re Disciplinary Action Agai nst G aham 453 N W2d 313

(Mnn. 1990), the Mnnesota Suprene Court upheld a 60-day
suspension of an attorney under Rule 8.2 of the Mnnesota Rul es of
Prof essi onal Conduct for stating in letters to a U S. Attorney and
to the Chief Judge of the Eighth Grcuit that a state judge, a
United States Magi strate Judge and various attorneys had conspired

to fix the outcone of a federal case. See also In the Matter of

Em| J. Becker, Jr., 620 N. E. 2d 691 (Ind. 1993) (30-day suspension

upheld for Ilawer's baseless allegations that the court had
interfered with audio recording of trial and had granted
continuances to favor one side of the litigation); Matter of
Westfall, 808 S.W2d 829 (M. 1991) (attorney reprimand ordered for
tel evised statenment accusing judge of purposefully dishonest
conduct).

None of these cases interpreting the |anguage of Rule 8.2
i nvol ved nere | awer's conplaints about how judicial conduct may
have affected the decision of the jury in the context of a an
adversary proceedi ng. Rather, the statenents nade were accusati ons
of dishonesty and corruption. Kidd's comments about gestures,
coments and inattentiveness made in the confines of the judicial
process hardly equal the statenents noted supra of graft and
conspiracy. Kidd hinself repeatedly stated on the record that he
was not attacking the trial court's character but was sinply noting
how the court's conduct may have appeared to the jury.

The official comment to Rule 8.2 of the ABA Mddel Rules of

Prof essi onal Conduct suggests as well that the Rule is neant to



reach conments on a judge's integrity.® Coment 1 to the ABA Rule
st at es:

Assessnents by | awers are relied on in evaluating
the professional or personal fitness of persons being
consi dered for el ection or appointnent to judicial office
and to public |legal offices, such as attorney general,

prosecuting attorney and public defender. Expressing
honest and candi d opi ni ons on such matters contri butes to
inproving the adm nistration of justice. Conversely,

false statenents by a lawer can unfairly underm ne
public confidence in the adm nistration of justice.

Nothing in this or the other comments to the rule intimtes that
the rule is to be applied, as it was by the district court, to a
lawer's criticismof a judge's handling of a trial in which the
| awer was involved made in papers filed with that sanme court in
t he sanme proceedi ng. Rather, the comment suggests that theruleis
primarily a prohibition on coments nmade to the public that would
underm ne public confidence in the adm nistration of justice.
Because attorney suspension is a quasi-crimnal punishnent in
character, any disciplinary rules used to inpose this sanction on
attorneys nust be strictly construed resol ving anbiguities in favor

of the person charged. Matter of Thalheim 853 F.2d 383, 388 (5th

Cir. 1988). W are also wary, as a matter of policy, of equating
an attorney's questioning of the court's conduct of a trial wth
the sort of character attack proscribed by Rule 8. 2. Att orneys
should be free to challenge, in appropriate |egal proceedings, a
court's perceived partiality without the court m sconstruing such
a challenge as an assault on the integrity of the court. Such

chal | enges shoul d, however, be made only when substantiated by the

The Louisiana rule is identical to the ABA rul e.
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trial record

Shoul d an attorney question howthe court's behavior at trial
may have affected the jury without a basis for the allegation, the
court may possibly sanction that attorney under sone version of ABA
Rule 3. 1. Rule 3.1 provides that a "lawer shall not bring or
defend a proceeding, or assert or controvert an issue therein
unless there is a basis for doing so that is not frivolous."* Rule
8.2 does not address such frivol ous adversary statenents.

Based then on our exam nation of other courts' application of
Rul e 8.2, the ABA Comment and the strict construction in favor of
the charged, we conclude that Rule 8.2 does not reach Kidd' s
statenents nade in his notion for new trial. Rule 8.2 solely
proscribes false or reckless statenents questioning judicial
qualifications or integrity (usually allegations of dishonesty or
corruption). Wile such comments could arise in the trial context,
atrial court should be careful to distinguish frivolous notions on
t he appearance of partiality fromattacks on the character of the

court.

C. Sanctions Under the District Court's |Inherent Power
The district court relied principally onits finding that Kidd
violated Rule 8.2, rather than on its i nherent power, as the basis

for sanctions. This is denonstrated by the court's statenent at

Loui siana has codified this provision as Rule 3.1 of the
Pr of essi onal Rul es of Conduct.



t he show cause hearing.® Nonetheless, we hold that had the court

relied onits inherent power to sanction Kidd, it wuld have abused

its discretion.

Concl usi on
Since we hold that Rule 8.2 provided no basis for sanctioning
Kidd for his coments on the court's handling of the trial and that
use of the inherent power would have been an abuse of discretion,
we REVERSE the sanction order of the district court and render

j udgnent dism ssing the rule of sanctions.

At the hearing, the district court stated:

M. Kidd, | find that you violated the terns of Rule 8.2
of the rul es of professional conduct. . . And consequently
"' mgoing to sancti on you by suspendi ng you frompractice
inthe Western District of Louisiana for a period of one

year[.]



