United States Court of Appeals,
Fifth Grcuit.
No. 95-30041.

ODECO O L AND GAS COVPANY, DRILLING DI VISION and Qdeco Drilling
Services, Inc., Plaintiffs-Appellants,

V.
David J. BONNETTE, et al., Defendants-Appell ees,
Shell G| Conpany and Shell O fshore Inc., Myvants-Appell ees.
Feb. 14, 1996.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Before WENER, EMLIO M GARZA and BENAVI DES, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Odeco G| & Gas Conpany and Odeco Drilling Services, Inc
(collectively "Qdeco") appeal the district court's order partially
lifting its stay of a tort action in Texas state court in which
Qdeco is a defendant. W vacate and renmand.

I

Wi | e conducting safety drills on afixed platformin the Gulf
of Mexico, five Qdeco enpl oyees were i njured when an escape capsul e
free-fell ninety feet, and crashed into the ocean.!? Fearing
litigation, Odeco filed a declaratory judgnent action in federal
court and sought to limt its liability pursuant to the Limted

Liability Act, 46 U.S.C. App. 8 183 et seq. ("Limtation Act"). The

The facts and procedural history of this case are nore

fully developed in a prior opinion. See OQdeco Ol & Gas Co.,
Drilling Division v. Bonnette, 4 F.3d 401 (5th G r.1993) ("(Qdeco
"), cert. denied, --- US ----, 114 S.C. 1370, 128 L.Ed.2d 47
(1994).



district court stayed all litigation against Odeco arising out of
the incident in order to determne Qdeco's right to limtation.
Four of the injured parties ("injured clainmnts") then filed
suit in Texas state court, and filed a notion in federal district
court to lift the stay preventing them from suing OQdeco in state
court. In accordance with principles of maritinme law, the injured
claimants stipulated to Odeco's right to |[imt its liability in
federal court. The district court granted the injured claimants
motion to lift the stay, and di sm ssed Odeco's decl arat ory judgnent
action. On appeal, we affirnmed the dismssal of Odeco's
declaratory judgnent action, but vacated the district court's
lifting of the stay. W were concerned that potential clains for
contribution and indemity in the state court proceeding could,
W t hout proper stipulations, frustrate Odeco's right tolimt its
liability. W remanded the case to the district court to consider
the effects of any potential clainms for contribution and i ndemity
on COdeco's right to limtation. Odeco Ol & Gas Co., Drilling
Division v. Bonnette, 4 F.3d 401, 405 (5th G r.1993) ("Gdeco |I"),
cert. denied, --- US ----, 114 S . C. 1370, 128 L. Ed. 2d 47 (1994).
On remand, the district court allowed state-court defendants
Shell G| Conpany and Shell O fshore, Inc. (collectively "Shell"),
and Wittaker Corporation? to file contribution and indemity

clains against Odeco in both state court and in the limtation

2Shel | owned and operated the fixed platformupon which the
acci dent occurred. Wittaker Corporation designed and
manuf act ured t he capsul e.



proceedi ng.® Shell and Wittaker Corporation would not, however,
stipulate as to Odeco's right to limtation. |In order to proceed
in state court, the injured claimants entered into a "Second
Amended Stipul ation” designed to protect Odeco's right to
limtation vis-a-vis Shell's and Wi ttaker Corporation's clains for
contribution and indemity.* The district court ruled the
stipulation adequate, and partially lifted its stay to allow the
tort action in state court to proceed agai nst Odeco and the ot her
defendants.®> (Odeco appeals, asserting that the district court

erred in partially lifting the stay. GOdeco clains that the Second

SWhi tt aker Corporation seeks contribution from Gdeco in the
event that Wittaker is found liable to the injured clai mants.
Shel | seeks indemmity for defense costs and attorneys' fees al ong
with | egal and contractual indemity and contribution should
Shell be held |iable.

“The claimants stipulated that all issues of limtation
would be litigated in federal court, free fromany clainms of res
judicata. The claimants also stipulated that they would not seek
recovery from Gdeco in excess of $30,000, until the district
court had determ ned Odeco's right to limtation. Nor would the
clai mants pursue clains against Shell and Whittaker in excess of
$30,000 to the extent that those clainms would flow back to Odeco
and expose (Qdeco to total liability in excess of $30,000. The
claimants further stipulated that Shell's and Wittaker
Corporation's defense indemification clains agai nst Odeco, for
attorney's fees and costs, would take precedence over any
recovery by the claimants. W note that the $30,000 figure is
the all eged val ue of the vessel and its freight, the true val ue
of which has not been determ ned by the district court.

The district court's order allows the injured claimnts to
pursue their clainms in state court against all defendants, Shel
to pursue its clainms against Odeco for |legal and contractual
i ndemmity and contri bution, and Wi ttaker Corporation to pursue
its claimagai nst Odeco for contribution. The district court
mai ntai ned the stay in all other respects, including disallow ng
Shell frompursuing its claimfor defense indemification and
attorneys' fees. The order also precludes Shell and Whittaker
Corporation fromutilizing res judicata or issue preclusion to
underm ne Odeco's right to limtation
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Amended Stipul ation inadequately protects its rights under the
Limtation Act.
I

Whet her a stipulation adequately protects a party's rights
under the Limtation Act is a question of |law which we review de
novo. See In re Conplaint of Port Arthur Towng Co. ex rel. MV
M SS CARCOLYN, 42 F. 3d 312, 316-17 (5th Cr.) (review ng de novo t he
adequacy of a stipulation under the Limtation Act), cert. denied,
--- US ----, 116 SSC. 87, 133 L.Ed.2d 44 (1995). W review a
district court's decision to |lift a stay for abuse of discretion.
ld. at 317; WMagnolia Marine Transport Co. v. LaPl ace Tow ng Corp.
964 F.2d 1571, 1582 (5th Cr.1992).

A shipowner facing potential liability for an accident
occurring on the high seas may file suit in federal court seeking
protection under the Limtation Act. The Limtation Act allows a
shi powner, lacking privity or know edge, to limt liability for
damages arising froma maritinme accident to the "anmount or val ue of
the interest of such owner in such vessel, and her freight then
pending." 46 U S . C App. 8 183(a). The Limtation Act is designed
to protect shipowners in those cases in which "the |osses clained
exceed the value of the vessel and freight." Magnolia Marine
Transport Co., 964 F.2d at 1575. A shipowner's right to
limtation, however, is cabined by the "saving to suitors" cl ause.
See 28 U.S.C. § 1333(1) (giving federal district courts exclusive
jurisdiction over "[a]lny civil case of admralty or nmaritine

jurisdiction,” but "saving to suitors in all cases all other



renmedies to which they are otherwise entitled"). The saving to
suitors clause evinces a preference for jury trials and common | aw
remedies in the forum of the claimant's choice. See Magnoli a
Mari ne Transport Co., 964 F.2d at 1575 (citing In re Conpl ai nt of
Dammers & Vander hei de & Scheepvaart Maats Christina B.V., 836 F.2d
750, 754 (2d CGir.1988)). Al t hough tension exists between the
Limtation Act and the saving to suitors clause, "the [district]
court's primary concern is to protect the shipowner's absolute
right to claim the Acts's liability cap, and to reserve the
adj udi cation of that right in the federal forum" Magnolia Mrine
Transport Co., 964 F.2d at 1575.

In nediating between the right of shipowers to limt their
liability in federal court and the rights of claimants to sue in
the forum of their choice, federal courts have devel oped two
instances in which a district court nust allowa state court action
to proceed: (1) when the total anmount of the clainms does not
exceed the shipowner's declared value of the vessel and its
freight, and (2) when all claimants stipulate that the federa
court has exclusive jurisdiction over the |imtation proceeding,
and that the claimants will not seek to enforce a damage award
greater than the value of the ship and its freight until the
shipowner's right tolimtation has been determ ned by the federal
court. See, e.g., Texaco, Inc. v. Wllians, 47 F.3d 765, 768 (5th
Cr.), cert. denied, --- US ----, 116 S . C. 275, 133 L. Ed. 2d 196
(1995). In both instances, allowing the state court action to

proceed is contingent on protecting the "absolute" right of the



shipowner to limt his or her liability. 1In re Conplaint of Port
Arthur Towing Co., 42 F.3d at 316; GOdeco |, 4 F.3d at 405.

At issue in this case is whether the Second Anended
Stipulation adequately protects Odeco's right to |imt its
liability. Specifically, the question before this court is whether
the parties seeking contribution and indemity are "clainmnts"
wthin the neaning of the Limtation Act, and therefore nust
actually sign the stipulation before the injured clainmnts my
proceed in state court.®

We believe that we have previously resolved the question of
whet her parties seeking contribution and i ndemmity are "cl ai mants”
wthin the neaning of the Limtation Act. See In re Conpl aint of
Port Arthur Towing, Co., 42 F.3d at 316 (recognizing that "a
"claimant' in this context includes a codefendant who i s asserting
a cross claimfor indemification, costs, and attorneys' fees");
QOdeco |, 4 F.3d at 405 (vacating stay to allow the district court
to exam ne possible clainms for contribution and indemity because

those clainms "if preserved and matured, could cause a multiple

The injured claimants argue on appeal that the district
court abused its discretion in allowi ng Shell and Wittaker
Corporation to file their cross-clains for contribution and
indemmity after the tinme for filing such clains had expired. See
Suppl enental Rules for Certain Admralty and Maritinme O ains F(4)
(setting forth procedures by which the district court shall limt
the anobunt of tinme to file clains in the [imtation proceeding,
but allowing that "[f]or cause shown, the court may enlarge the
time within which clains may be filed"). It is within the
district court's sound discretion to allow or deny the filing of
clains outside the prescribed tine period. Lloyd s Leasing Ltd.
v. Bates, 902 F.2d 368, 371 (5th G r.1990). After careful review
of the record, we cannot say the district court abused its
discretion in allow ng Shell and Whittaker Corporation to file
their clains after the clains period expired.
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cl ai mant -i nadequate fund situation to arise"); see also Gorman v.
Cerasia, 2 F.3d 519, 525 (3d G r.1993) (noting that "all courts
have recogni zed that a nultiple claimant situation exists where a
third party seeking indemity or contribution also requests
attorneys' fees and costs associated withits claim'). Codefendant
cross-clains for indemity and contribution are liabilities that
must be addressed in order to protect the shipowner's rights under
the Limtation Act. See Gorman, 2 F.3d at 526-27, 528 (expl aining
how clainms for indemity and contribution, as well as clains for
attorneys' fees, can frustrate a shipowner's right tolimtation).
Therefore, parties seeking indemification and contribution froma
shi powner nust be considered claimants within the neaning of the
Limtation Act.

As we have previously held, in order to proceed in state
court, all claimants nust sign the stipulation protecting the
shi powner's rights under the Limtation Act. In re Conplaint of
Port Arthur Towing, Co., 42 F.3d at 316. This rule is a prudent
attenpt to bal ance the i nherent conflict between the Limtation Act
and saving to suitors clause. Al though the claimants' interest in
litigating in the forum of their choice is substantial, we wll
accede to that choice only "if it is acconpanied by stipul ations
fully protecting Odeco's right to limt liability and agreeing to
abide by an admralty court determ nation of the right tolimt."
Qdeco I, 4 F.3d at 405. The shipowner's right to limtation takes
precedence over the claimant's rights to proceed in the forum of

their choi ce.



Faced with Shell's and Whittaker Corporation's unwillingness
to sign a stipulation, the district court made a valiant effort to
both protect Odeco's rights, and allow the injured claimnts to
proceed in state court. The injured claimants, however, have only
partial control over Odeco's potential liabilities. The anount of
Qdeco's liability to Shell is governed not only by the anount the
injured claimnts recover, but also by an agreenent between the
def endant s which specifies howliability, defense costs, and ot her
| osses will be shared. In addition, the record indicates that
Wi tt aker Corporation may seek indemification from Odeco for its
defense costs. W are not in a position to predict the possible
devel opnents in the state court proceedings. Gven, for exanple,
the differing applications of state indemmity |law, and the possi bl e
differing interpretations of indemification and contribution
agreenents, we cannot be certain that the Second Anended
Stipulation, signed solely by the injured claimants, will fully
protect Odeco's |limtation rights. Wt hout such certainty, the
federal forum nust remain the sole forum for adjudicating the
cl ai ns agai nst Odeco. See Odeco I, 4 F.3d at 405 n. 7 (explaining
that Pershing Auto Rentals, Inc. v. @Gffney, 279 F.2d 546 (5th
Cir.1960), mandates that the federal forumremain the sole forum
unless all claimants stipulate as to the shipowner's right to
limtation). Accordingly, we hold that the district court abused
its discretionin allowng the state court action to proceed in the

absence of a stipulation, agreed to by all claimants, protecting



Qdeco's right to limtation.’
11
We VACATE the district court's order partially lifting the
stay of the Texas state court proceedi ngs and REMAND for further

proceedi ngs consistent with this opinion.

‘Odeco al so argues that in order for a stipulation to
adequately protect a shipowner's rights, it nust recognize a
shi powner's right to seek "exoneration" in federal court.
Exoneration is not nentioned in the Limtation Act, but the
Suppl enmental Rules for Certain Admralty and Maritinme d ai ns
states that a conplaint seeking limtation may al so demand
exoneration. See Supplenental Rules for Certain Admralty and
Maritinme Clainms F(1) ("The conplaint may demand exoneration from
as well as limtation of liability."). Al though we have noted
t hat "shi powners routinely seek exoneration and limtation of
liability in the alternative," Texaco, Inc., 47 F.3d at 769, we
have never held that exoneration is a necessary elenent in every
stipulation. Having determned that the stipulation, as witten,
i nadequately protects Odeco's rights to limtation, we need not
deci de whet her exoneration is a necessary elenent of an adequate
stipulation. The district court declined to include exoneration
in the stipulation, and made no explicit findings concerning
(Odeco's desire to seek it. Accordingly, we |eave this question
to a subsequent case where the issue is nore squarely presented.
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