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Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore REYNALDO G GARZA, W ENER and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Davi d Kenneth Pl acente appeals the district court's denial of
his notion to vacate, set aside or correct sentence under 28 U. S. C
§ 2255. Placente clains that he received i neffective assistance of
counsel . Hs pretrial attorney, Bernard MLaughlin, allegedly
oper ated under an actual conflict of interest in representing both
hi m and his nephew, Robert Braun; and this conflict adversely
af fected counsel's performance. Placente specifically all eges that
in the course of the crimnal proceedi ngs against him MLaughlin
acquired certain confidential information fromhimand used it to
Braun's benefit and his own detrinent. The issue is raised for the
first time on appeal. For the follow ng reasons we now affirmthe
district court's denial of the notion.

FACTS

On February 11, 1987, a grand jury charged Placente and
fourteen other defendants in a five-count indictnment in connection
wth the inportation and distribution of marijuana. One of the
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def endants was Pl acente's nephew, Robert Braun. The trial court
appoi nted den Vanvoras to represent Placente. Braun retained
Bernard McLaughlin to represent him Placente w shed to consult
ot her counsel, and Braun suggested he contact MLaughlin for
assi stance.?

Vanvoras advi sed against Placente's seeing MLaughlin and
requested a hearing before the magi strate judge. At that hearing,
Pl acent e expl ai ned that he wi shed to speak with MLaughlin "[n]ot
as a personal attorney, as a fact finding, as he has far nore
resources | believe than the public defender's office has, far nore
resources as far as fact finding litigations [sic]." The district
court was concerned whet her McLaughlin could fairly represent both
Pl acente and Braun:

If M. MLaughlin is acting as your [Placente's] attorney, he

woul d be duty-bound to | ook out for your interest.... [|If he

is not enployed as your attorney, but he is enployed as M.

Braun's attorney, his only obligation at this tine is to do

what is best for M. Braun, not for what is best for you, |

can tell you

Vanvoras ultimately consented to McLaughlin visiting Pl acente
injail. According to MLaughlin's records, he and Pl acente net on
March 4, 1988, for three hours; on March 17 for three and one-half
hours; on April 26 for forty-eight mnutes; and on April 27 for

one and one-half hours. In addition to the interviews wth

!According to Braun, Placente retained MlLaughlin "in his
pr of essi onal capacity as counsel for Placente.” Braun swore he saw
Pl acente sign a representati on agreenent for MLaughlin authori zi ng
McLaughlin to work on Placente's case. He also swore that he was
present when Placente told Vanvoras he no | onger wanted hi mas his
| awyer and that Bernard McLaughlin had agreed to help himwth his
def ense. The alleged representation agreenent has not been
pr oduced.



Placente and Braun, MlLaughlin requested and received from
Placente's girlfriend all of Placente's phone books. MLaughlin
did not represent Placente at trial, nor did he ever file any
notions on Placente's behal f.

On April 11, 1988, pursuant to a notion to substitute counsel,
Vanvoras was permtted to withdraw as counsel of record and
replaced by C. Frank Holthaus. On April 28 the trial court ordered
that Vanmvoras be allowed to enroll as co-counsel wth Holthaus.
Toget her, Hol t haus and Vanvoras represented Placente at trial and
at sentencing. The district court noted that although MLaughlin
was never enlisted as Placente's attorney of record he neverthel ess
assuned a significant role in Placente' s defense. The court
acknow edged there to be a prima faci e show ng of representati on by
McLaughl i n, and the governnent conceded the sane.

All the defendants, except Placente and Robert Hagmann,
pl eaded guilty. Braun entered into a plea agreenent to "fully
cooperate” wth the Governnent. Placente and Hagmann went to tri al
on May 2, 1988; and both were found guilty of all five counts.
Pl acente was sentenced to inprisonnent plus a fine. He did not
testify during the trial.

On July 22, 1994, Placente filed a pro se notion to vacate,
set aside, or correct his sentence under 28 U.S.C. 8§ 2255 based on
i neffective assistance of counsel due to a conflict of interest.
Pl acente alleged in his notion that McLaughlin, in order to obtain
a better deal for Braun, divulged to the governnent confidentia

information related during their neetings. Placente said that he



first |l earned the Governnment had this information during his trial

when the prosecution showed hima report titled, "Information to
Ald U S Attorney's Ofice ... Regarding the "Choupi que Marijuana
Bust . " The report's heading indicated that it was prepared by

McLaughlin on behalf of Braun. Placente clained that in the face
of the information contained in the governnent's nenorandum he
dared not testify in his own defense. Furthernore, he argued that
the report conprom sed his coercion defense. Anobng its responses,
the Governnent contended that Placente voluntarily provided the
information to MLaughlin for the purpose of aiding his nephew
The district court denied the notion, and Placente cones now
seeking relief.
DI SCUSSI ON

Follow ng a district court's denial of a 8 2255 notion, we
review the district court's factual findings for clear error and
questions of |aw de novo. United States v. Seyfert, 67 F.3d 544,
546 (5th Cir.1995). A defendant's claim that he received
i neffective assistance of counsel is a mxed question of |aw and
fact and is also reviewed de novo. United States v. Faubion, 19
F.3d 226, 228 (5th Cr.1994).
Threshol d | ssues

There are four grounds upon which a federal prisoner may nove
to vacate, set aside, or correct his sentence: (1) the sentence
was i nposed in violation of the Constitution or laws of the United
St at es; (2) the court was without jurisdiction to inpose the

sentence; (3) the sentence exceeds the statutory maxi numsentence;



or (4) the sentence is "otherwise subject to collateral attack."
28 U.S.C. § 2255; see United States v. Cates, 952 F.2d 149, 151
(5th Gr.), cert. denied, 504 U S. 962, 112 S.C. 2319, 119 L. Ed. 2d
238 (1992). The scope of relief under 8 2255 is consistent wth
that of the wit of habeas corpus. Cates, 952 F.2d at 151.

A defendant who has been convicted and has exhausted or
wai ved his right to appeal is presuned to have been fairly and
finally convicted. United States v. Shaid, 937 F.2d 228, 231-32
(5th Cr.1991) (en banc), cert. denied, 502 U S 1076, 112 S. C.
978, 117 L.Ed.2d 141 (1992). "[A] collateral chall enge may not do
service for an appeal.”" United States v. Frady, 456 U S. 152, 165,
102 S.C. 1584, 1593, 71 L.Ed.2d 816 (1982). Therefore, a
def endant who raises a constitutional or jurisdictional issue for
the first time on collateral review nust show both cause for his
procedural default and actual prejudice due to any such errors.
Id. at 168, 102 S.C. at 1594. Ineffective assistance of counsel
is cause for a procedural default. United States v. Pierce, 959
F.2d 1297, 1301 (5th Cir.), cert. denied, 506 U S. 1007, 113 S. C.
621, 121 L.Ed.2d 554 (1992).

Actual Conflict

Ruling en banc, in Beets v. Scott, 65 F.3d 1258, 1268-71 (5th
Cir.1995) (en banc), we declared that the standard for judging
ineffective assistance allegations in the context of mnultiple
client representation is that laid out by the Suprenme Court in
Cuyler v. Sullivan, 446 U S. 335, 100 S.C. 1708, 64 L.Ed.2d 333

(1980). Pl acente nust "establish that an actual conflict of



interest adversely affected his |awers's performance." Cuyler

446 U. S. at 350, 100 S.Ct. at 1719. |If he does, then prejudice to
hi m nust be presuned. Perillo v. Johnson, --- F.3d ----, ----, No.
94-20759, 1996 W. 125024, at *6 (5th Cr. Mar. 21, 1996). Beets

characterized this standard as a "not quite per se rule of
prejudice." Beets, 65 F.3d at 1269.

"A conflict exists when defense counsel places hinself in a
position conducive to divided loyalties.™ United States .
Carpenter, 769 F.2d 258, 263 (5th Cr.1985). "An actual conflict
exists if "counsel's introduction of probative evidence or

pl ausi bl e argunents that would significantly benefit one def endant

woul d damage t he def ense of anot her defendant whomthe sane counsel

is representing.' " United States v. Lyons, 703 F. 2d 815, 820 (5th
Cir.1983). "Joint representation does not necessarily create a
conflict of interest.” United States v. R co, 51 F.3d 495, 508

(5th Gr.1995). However, "[w here an attorney obtains confidentia
information helpful to one defendant but harnful to another, a
conflict of interest may exist." Parker v. Parratt, 662 F.2d 479,
484 (8th G r.1981), cert. denied, 459 U. S. 846, 103 S.C. 102, 74
L. Ed. 2d 91 (1982) (citing United States v. Burroughs, 650 F.2d 595,
598 and n. 4 (5th Cr.1981), cert. denied, 454 U S. 1037, 102 S. Ct
580, 70 L.Ed.2d 483 (1981)).

Pl acente clainms for the first tinme on appeal that an actual
conflict existed in this case because by representing both himand
hi s nephew McLaughlin jeopardi zed his def ense of coercion. Because

he did not raise an objection at trial, Placente nust show that an



actual conflict of interest affected MLaughlin's perfornmance.
Cuyler v. Sullivan, 446 U S. 335, 348, 100 S.Ct. 1708, 1718, 64
L. Ed. 2d 333, 346 (1980).

The district court found that there was no actual conflict
between Placente and Braun because Placente had voluntarily
provided the information to MlLaughlin in an effort to aid his
nephew s defense: "This court has a difficult tinme imagining how
the defendant's information could have aided Braun w thout
di scl osure to the governnent."

Pl acent e acknow edged that he voluntarily provided McLaughlin
information to aid his nephew s defense, but he did not authorize
McLaughlin to give this information to the governnment. He says it
was to be used, if at all, for Braun and his nutual benefit.
Pl acente's defense theory was that John David MKi bbi n, one of the
| ead conspirators, conpelled him to remain a nenber of the
conspiracy through threats. According to Placente, the information
in the nmenorandum was "far nore incul patory and descriptive for
[sic] other individuals than Appellant, yet it still carried the
connotation that Appellant was a part of those operations because
he knew and provided the informati on and was naned therein." W
find Pl acente' s argunent unpersuasive. He fails to denonstrate an
actual conflict.

For there to be an actual conflict, there nmust be an attorney
and client relationship to be conprom sed. Placente contends that
McLaughl i n was his attorney, unequivocally, and so was obligated to

pronote his interests. Dereliction of this responsibility created



the actual conflict of which Placente now conplains. |[In response,
at oral argunent, the governnent attenpted to qualify the scope of
McLaughlin's representation of Placente as "very narrow," not so
extensive as to conpel the wusual protections reserved to
attorney-client situations. Supporting this argunent is the fact
that at no tinme was MLaughlin ever identified as the counsel of
record for Placente.

Even accepting Placente's argunent as to the scope of
McLaughlin's representation, thereis still no show ng of an actual
conflict to justify Placente's ineffective assistance claim
The Menorandum

Pl acente also fails to establish that the information in the
report provided to the governnent by MLaughlin canme from his
conversations wth MLaughlin. The governnent contends that it
al ready possessed nost of that information, nuch of it obtained
t hrough pl ea negotiations wwth Pl acente hinself. Placente does not
contradi ct the governnent's explanation. H s strongest evidence is
an affidavit fromhis trial counsel, Holthaus, who swears that "it
was and is [his] strong i npression that Placente believed that the
informati on canme from McLaughlin." Because Hol thaus and Pl acente
considered the information in the governnent's nenorandum to be
highly incrimnating, they decided not to allow Placente to
testify.

However, the information in the nenorandumitself is not so
i ncul patory as to underm ne a coercion defense. It, in fact,

contains the allegation that Placente feared harmfrom MKi bbin if



he withdrew from the operation, exactly his purported defense

t heory. The nenorandum related Placente's role as that of
"radi oman. " He set up radio equipnent at the radio outpost in
Col unbia and on the vessel. Placente regularly is reported to be

taking orders from MKi bbin and occasionally traveling with him
every tineinrelation to delivering or setting up radi o equi pnent.
Par agraph 14 reads, "Placente sent to Colunbia to fix radi o agai n;
wat ches fuel, food, bales put on boat; gets scared; al nost
arrested at arny checkpoints; wants to get out but afraid he wll
be killed." The fact that Placente appears to play a preval ent
role in the conspiracy does not dismss his coercion contention.

Furthernore, review of the trial transcript shows that he did
argue his coercion theory at trial. 1In closing argunents Holthaus
presented the theory that Placente had been threatened and acted
out of fear. Thus, there was evidence and argunent presented of
McKi bbin's alleged propensity toward violence and of Placente's
being threatened to engage in the conspiracy.
Adverse Effect

Even if Placente were able to establish an actual conflict, he
fails to show an adverse effect justifying reversal. Placente says
the "critical issue for purposes of gaging the adverse effect of a
conflict of interest is whether the counsel's decision-nmaking
regardi ng one client was unfettered by the effect of that decision
on his other client.” He says that the disclosure of the
information in the nmenorandum conprom sed his defense in that he

felt he could no longer testify. Still he does not give enough



detail as to exactly what his testinony would have been and the
difference it could have nade to prove an adverse effect worthy of
rever sal

Pl acente's argunents are unconvinci ng. They do not nake a
clear case that MlLaughlin operated under an actual conflict.
There is no indication that McLaughlin curtailed any activities on
behalf of Placente in order to prevent detrinmental effects to
Braun's case.
Wai ver

The Sixth Amendnent's right to counsel includes the right to
conflict-free counsel. Wod v. GCeorgia, 450 U S. 261, 271, 101
S.a. 1097, 1103, 67 L.Ed.2d 220 (1981). For a waiver of a
defendant's right to conflict-free counsel to be effective, the
record nust show that the trial court determned that it was done
knowi ngly, intelligently, and voluntarily. United States v. Geig,

967 F.2d 1018, 1021 (5th Cir.1992).2 Essentially, trial courts in

2The formal procedure for ascertaining the effectiveness of a
defendant's waiver of conflict-free counsel was spelled out in
United States v. Garcia, 517 F.2d 272, 277-78 (5th Cr.1975):

As in Rule 11 procedures, the district court should
addr ess each def endant personally and forthrightly advi se
hi mof the potential dangers of representation by counsel

with a conflict of interest. The defendant nust be at
liberty to question the district court as to the nature
and consequences of his legal representation. Most

significantly, the court should seek to elicit a
narrative response fromeach defendant that he has been
advi sed of hisright to effective representation, that he
understands the details of his attorney's possible
conflict of interest and potential perils of such a
conflict, that he has discussed the matter with his
attorney or if he wshes with outside counsel, and that
he voluntarily waives his Sixth Arendnent protections.
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this circuit are to conduct a hearing to ensure that the defendant
(1) is aware that a conflict of interest exists; (2) realizes the
potential hazards to his defense by continuing with such counsel
under the onus of a conflict; and (3) is aware of his right to
obtain other counsel. Geig, 967 F.2d at 1022.

The Governnent argues that Placente waived his right to
conflict-free counsel by insisting on speaking with MLaughlin
Pl acent e responds that the March 2, 1988, hearing in which Placente
expressed an interest in securing MLaughlin's services did not
satisfy the requirenents of United States v. Garcia, 517 F.2d 272
(5th Gr.1975), for establishing the existence of a conflict.

We find no actual conflict justifying Placente's ineffective
assi stance claim Moreover, the trial judge warned Pl acente that
McLaughlin, even if he agreed to neet with him would retain his
obligation to pursue Braun's best interests. Placente responded
that he was fully aware of MLaughlin's role with respect to his
nephew, and he, neverthel ess, wshed to speak with him Under the
ci rcunst ances, no Garcia hearing was necessary.

We find no actual conflict and, therefore, affirmthe district
court's denial of Placente's ineffective assistance of counse
claim

AFFI RVED.
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