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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before JOLLY, JONES and BENAVIDES, G rcuit Judges.

EDITH H JONES, G rcuit Judge:

Wade E. Rogers ("Rogers") appeals the district court's grant
of summary judgnent to his fornmer enployer, International Marine
Termnals ("I M), on Rogers' clains of enploynent discrimnation.
Rogers sought relief under the Anmericans with Disabilities Act
("ADA") and 8§ 510 of the Enpl oyee Retirenent |Inconme Securities Act
("ERI'SA") after he was termnated during a reduction in force
("RIF") at IMI. On his ADA clains, the district court held that
Rogers was not disabled for purposes of the ADA, that he was
neverthel ess not qualified for his position, and that he was not
di scri m nat ed agai nst because of his association with his disabled
w fe. The district court denied his ERI SA claim holding that
evidence of IMI's specific intent to discrimnate was | acking.

After reviewing de novo the summary judgnent to |IMI, this court



AFFIRMS. W also hold that Rogers was not a qualified enployee

under ADA because he was not able to attend work at the tine he was

termnated, and IMI was not required to nake reasonable

accommodation in the formof an indefinite | eave of absence.
BACKGROUND

Rogers was enpl oyed by I Ml from1984 to 1993, and worked as a
Class | nechanic with the conpany from 1990 until his layoff in
1992. In COctober 1992, Rogers took paid sick leave for the
treatnent of persistent pain, swelling, and other problens in his
right ankle attributable to bone spurs, |iganent damage, and gout.
After using all of his sick |leave, Rogers received a year of
disability benefits pursuant to a disability plan sponsored by | M.
Rogers had surgery to correct the problens with his right ankle,
but was not released for work by his physician until Decenber of
1993. He obtai ned enpl oynent el sewhere.

Early in January of 1993, while Rogers was unavail able for
work, | Ml began to inplenent a RIF with the goal of laying off at
| east 25 enpl oyees by the end of March. Rogers and five other
enpl oyees were term nated. According to IMI's Vice-President of
Oper ati ons, Thomas Lange ("Lange"), Rogers was fired because of his
prior absenteei smand his unavailability for work since Cctober of
1992.

Rogers's wife is afflicted wth Crohn's disease, which

requires her to take parenteral nutrition. Medi care paid for



nutritional fornmulas for Ms. Rogers.!? | MI"'s Goup Enployee
Benefit Pl an ("Benefit Pl an") specifically excl uded
"nutrients/nutritional supplenents provided as an inpatient or
out pati ent beyond 30 nonths of the initial treatnment of an ill ness
or injury." Because of this exclusion, |IM never paid for Ms.
Rogers' nutritional fornulas or treatnents. Ei ght nonths after
Rogers's termnation, however, |IM anended its Benefit Plan,
effective the preceding January to cover nutrients or nutritional
suppl enents when such supplenents are "prescribed by a nedical
doctor for |ife sustaining purposes.”

Rogers filed suit against IM alleging that the conpany
violated the ADA by term nating him because of (1) his alleged
di sability; (2) the perception, albeit inaccurate, that he was
di sabled; and (3) his association with his disabled wife. Rogers
further alleged that | Ml viol ated ERI SA by term nating himw th the
specific intent to prevent him from exercising his rights under
| MT" s Benefit Plan. The district court's rejection of the clains as
a matter of law pronpts this appeal.

DI SCUSSI ON
| . Standard of Review
We review the district court's grant of judgnment as a matter
of law de novo, enploying the sanme criteria used in that court.
Burfield v. Brown, Mwore & Flint, Inc., 51 F.3d 583, 588 (5th

Cir.1995). Summary judgnent is proper only "if the pleadings,

The cost of such parenteral nutrition approaches $100, 000
yearly.



depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a nmatter of law" Fed. R Cv.P. 56(c). Fact ual
gquestions and inferences are viewed in the light nost favorable to
t he nonnovant. Lenelle v. Universal Mg. Corp., 18 F.3d 1268, 1272
(5th Gir.1994).
1. ADA C ains
A. Actual Disability

The ADA prohibits discrimnation "against a qualified
individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or di scharge of enpl oyees, enpl oyee conpensation, job
training, and other terns, conditions, and privileges of
enploynment. " 42 U . S.C § 12112(a). As a threshold requirenent in
an ADA claim the plaintiff nust, of course, establish that he has
a disability. De |a Torres v. Bolger, 781 F.2d 1134, 1136 (5th
Cir.1986).

The ADA defines a disability as foll ows:

(A) a physical or nental inpairnent that substantially limts
one or nore of the major life activities of such individual;

(B) a record of such an inpairnent; or © being regarded as
havi ng such an i npairnent.

42 U.S.C. 8§ 12102(2). The pertinent inquiries are therefore
whet her Rogers had a physical or nental inpairnent, and, if so,
whet her it substantially limted one or nore of his major life

activities. See, e.g., Dutcher v. Ingalls Shipbuilding, 53 F.3d



723, 725-26 and n. 4 (5th Gr.1995) (noting that ADA and
Rehabilitation Act definitions of "disability" are substantially
equivalent); Heilweil v. Munt Sinai Hosp., 32 F.3d 718, 722 (2d
Cir.1994). The parties agree that Rogers' ankle problens
constituted a physical inpairnent.

The di spute i s whet her Rogers's ankl e probl ens substantially
limted his major |life activities of standing, walking, and
working.? Under the ADA, not all limtations are substantial;
Rogers's difficulties with his ankle do not substantially limt him
unl ess they render him

(i) Unable to performa major life activity that the average
person in the general population can perform or

(ii) Significantly restricted as to the condition, manner or
duration under which an individual can perform a particular
major life activity as conpared to the condition, manner, or
duration wunder which the average person in the general
popul ation can performthe sane major life activity.
29 CF.R 8 1630.2(j)(1). In the instant case, there is no
evi dence that Rogers's inpairnent substantially limts his ability
to stand and wal k. For instance, an occupational therapist
eval uated Rogers after surgery as having "good body nechanics,"
"fluid transitional novenent into/out of squatting, crouching,
kneeling, and crawing," and a "tolerance for standing and

sitting."

2Rogers al so contends that his inpairnment substantially
limted his major life activity of clinbing. Wile not an
exhaustive list, "[njajor life activities nmeans functions such as
caring for oneself, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing, learning, and working." 29 C F. R
8§ 1630.2(i) (1995); Dutcher, 53 F.3d at 726 n. 7. dinbing is
not such a basic, necessary function and this court does not
consider it to qualify as a major life activity under the ADA
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Rogers al so contends that his ankle inpairnent substantially
limts his ability to work. To support this contention, Rogers
stresses that he continues to suffer froma 13% pernmanent, parti al
disability to his entire body. However, there is no evidence to
connect this inpairnment wwth an inability to performnunerous jobs
or other of life's ordinary functions; absent such evidence, the
mere existence of a 13% permanent, partial disability does not
denonstrate that Rogers has been substantially inpaired from
performng amjor life activity. Inportantly, Rogers acknow edges
that before surgery, he was able to work at |IM wthout any
limtation and that his condition inproved after the ankle
oper ati on. Al so, the therapist concluded that Rogers has the
current functional capacity for heavy work and has the ability to
perform wi thout any restriction his previous duties, including
wel ding, fitting, and m |l wighting.

In sum Rogers's ankle afflictions were tenporary and di d not
constitute a permanent disability; Rogers conceded as nmuch in his
affidavit to the EEOC The EEOCC regulations concur that
"tenporary, non-chronic inpairnments of short duration, with little
or no long termor pernmanent inpact, are usually not disabilities."
29 CF.R 8 1630.2(j) (Appendix). A wi de range of afflictions,
many consi derably nore severe than Rogers's surgically correctable
and now corrected ankle difficulties, do not constitute

disabilities under the ADA;, for exanple, a " "borderline' case of
cerebral palsy that only slightly interferes wwth an individual's

ability toread ... and to speak ... is not a disability." EECC



Conpl i ance Manual, 8§ 902.4(c)(1). The record is bereft of support
for Rogers's claimthat the physical inpairnments inposed by the
problenms with his ankle are either chronic or severe enough to
constitute a disability under the ADA.

Furt hernore, even assum ng Rogers was di sabl ed for purposes
of the ADA, he did not denonstrate both that he was a "qualified
individual® and that |IM could accommobdate his disability
reasonabl vy. The ADA defines a "qualified individual with a
disability" as "an individual who, with or without accommobdati on,
can performthe essential functions of the enpl oynent position that
such individual holds or desires." 42 U S. C § 12111(8). Hence,
this court considers whether Rogers could "performthe essenti al
functions of the job, i.e., functions that bear nore than a
margi nal relationship to the job at issue,” and, if not, whether
"any reasonabl e accommodati on by t he enpl oyer woul d enable [hin] to
performthose functions.” Chandler v. Gty of Dallas, 2 F.3d 1385,
1393-94 (5th Gir.1993).

When Rogers was termnated effective January 6, 1993, he
acknow edges that he was unavailable for work, recuperating from
el ective ankle surgery perforned a nonth earlier. |In fact, Rogers
remai ned unavail able for work until released by his physician in
Decenber of 1993. Because Rogers could not attend work, he is not
a "qualified individual with a disability" under the ADA As
several courts have recognized, "[a]n essential elenent of any ...
job is an ability to appear for work ... and to conpl ete assigned

tasks within a reasonable period of tine." Carr v. Reno, 23 F. 3d



525, 530 (D.C.Cir.1994). See also, Tyndall v. Nat'l Educ. Centers,
Inc. of Cal., 31 F.3d 209, 213 (4th G r.1994) (an enpl oyee "who
does not cone to work cannot perform any of his job functions,
essential or otherwse.").

Mor eover, Rogers cannot denonstrate that | Ml coul d reasonably
accommodate his purported disability. Wile Rogers contends that
M was required to accommobdate him by allowing him to enjoy
indefinite leave, this argunment is neritless. As the Fourth
Circuit recently explained,

Not hing in the text of the reasonabl e accommobdati on provi sion

requires an enployer to wait an indefinite period for an

accomodation to achieve its intended effect. Rat her,
reasonabl e accommodation is by its terns nost logically
construed as that which presently, or in the i nmedi ate future,
enabl es t he enpl oyee to performthe essential functions of the
job in question.... [ Rl easonabl e accommobdati on does not
require [an enployer] to wait indefinitely for [the
enpl oyee' s] nedical conditions to be corrected...

Myers v. Hose, 50 F.3d 278, 283 (4th Cr.1995).

B. Perceived Disability

In the alternative, Rogers urges that | Ml viol ated t he ADA by
firing himdue to the perception, albeit inaccurate, that he was
di sabled.® The district court found no evidence to support this
perception, enphasizing that Rogers openly assessed his condition
as tenporary and that M chael Carter, Rogers' supervisor while at

| M, testified that he never considered or perceived Rogers as

truly disabl ed.

3O course, the facts, already discussed, that Rogers was
unavail abl e for work and that he cannot denonstrate that | Ml
coul d accommopdate hi mreasonably al so di spose of his claimthat
he was term nated because he was perceived as disabl ed.
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The ADA protects individuals who are regarded or perceived as
di sabl ed from enpl oynent discrimnation. The ADA' s definition of
"disability" includes any individual that is "regarded as having

an inpairnent” that substantially limts one or nore of his
major life activities. 42 U.S.C. § 12102(2).* But as the district
court correctly concluded, the record does not establish that | Ml
regarded or perceived Rogers as disabled and that it discrimnated
against him on this basis. Simlarly, the assertion that |M
regarded Rogers as di sabl ed because of his chronic absenteeismis
unsupported. In July of 1991, Rogers was i ndeed counseled for his
absenteeism but fromthe date of that counseling until October of
1992, IMI's records docunent not a single instance of absenteei sm
by Rogers. Quite sinply, Rogers did not hold hinself out to | Ml as
suffering froma disability; |IMI did not regard or perceive Rogers
as di sabl ed; and the record does not contain evidence
denonstrating otherwise. As a result, the district court properly
awarded | MI sunmary judgnent on Rogers's claim that he was
term nat ed because | MI' percei ved himas disabl ed.

Rogers nmakes a related assertion that |IM "wongfully"
percei ved hi mas di sabl ed because of his absenteeism Rogers cites
an ADA i npl enenting regul ation that describes attitudi nal barriers

of enployers toward disabled individuals, including "concerns

“'n part, this provision is intended to conbat "attitudi nal
barriers that frequently result in enployers excl uding
individuals with disabilities. These include concerns regarding

productivity, safety, insurance, liability, attendance, cost ...
and acceptance by coworkers and custoners.” Comment, 29 CF.R 8§
1630. 2(1).



r egar di ng productivity, safety, i nsur ance, liability,
attendance...." Coment, 29 C.F.R 8§ 1630.2(1) (enphasis added).
Rogers msreads this regulation. The regulation prohibits
di scrimnation on the basis of unfounded concerns about disabled
people. Here, the concerns about Rogers's unavailability to work
from Qctober 1992 to January 1993 and beyond were very real.
C. Association wth a Di sabl ed Person

Rogers also asserts that IM unlawfully termnated him
because of his association with his disabled wfe. The ADA
prohi bits enpl oyers fromtaking adverse enpl oynent action "because
of the known disability of an individual with whom the qualified
individual is known to have a relationship or association." 42
US C § 12112(b)(4). For instance, an enployer cannot neke an
adverse enploynment decision based on the "belie[f] that the
[ enpl oyee] woul d have to m ss work" in order to care for a di sabl ed
person. See, e.g., Coment, 29 CF.R § 1630.

Al t hough I MI' knew t hat Ms. Rogers has Crohn's di sease, there
is no evidence to substantiate the assertion that | Ml term nated
Rogers because of his association with her. Wile IM was aware
that Rogers occasionally mssed work to care for his wife, the
record does not suggest that IMI fired Rogers for that reason. In
fact, before Rogers was counseled for his absenteeismin July of
1991, Carter wote a nenorandum to Lange discussing this
absenteeism and attributing all of the absences to Rogers's, not
his wfe's ailnent. Later, Lange reconmmended counselling for

Rogers's absenteeism which Lange |ikew se attributed exclusively
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to Rogers's own health problens. The record contains no evidence
that the absences that, in part, led to Rogers' discharge were
attributed to his wife's disability in any way. Because there is
no genui ne, material fact issue onthis claim judgnment as a matter
of law in favor of |IMI was proper.
I1'1. ERISA d aim

Last, Rogers argues that IMI termnated himto elimnate from
its enployee health benefit program the prospective costs of his
wfe's nedical treatnent, especially those incurred by her
parenteral nutrition. But |MI had never borne any of those costs;
Medi care paid for the costs of these nutritional fornulas for Ms.
Rogers. As noted earlier, the Benefit Plan specifically excluded
parenteral nutrition from coverage while Rogers worked for | M
Undaunt ed, however, Rogers points out that after his term nation
| M anmended its Benefit Plan to cover nutrients or nutritiona
suppl enments "prescribed by a nedical doctor for life sustaining
purposes.” Fromthis subsequent anmendnent, Rogers infers that | MI
termnated him intentionally to prevent him from enjoying this
coverage for his wfe.

To establish a prim facie case under § 510 of ERI SA, Rogers
must prove that IMI, acting with specific discrimnatory intent,
retaliated against him or his wfe for filing nedical clains
interfered with any right to which Rogers may have becone entitled
under the Benefit Plan. See, e.g., 29 U S C § 1140. See al so,
Hnes v. Mss. Mtual Life Ins. Co., 43 F.3d 207, 209 (5th

Cir.1995) ("[a]n essential elenent of a Section 510 claimis proof
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of defendant's specific discrimnatory intent."); MGnnv. H&H
Music Co., 946 F.2d 401, 404 (5th G r.1991), cert. denied, 506 U. S
981, 113 S.Ct. 482, 121 L.Ed.2d 387 (1992).

As before, there is no evidentiary support for Rogers'
assertion.® To the contrary, the record denonstrates a
nondi scrimnatory reason for IMI's decision to anend the Benefit
Pl an; the conpany sought to insure the cost of nutritional
suppl enents for an enployee who was termnally ill. | MI, as an
enpl oyer, has the right to anend its Benefit Plan in this fashion
and is free to nodify the terns and conditions of benefit plans
of fered to enpl oyees. See |IMI Benefit Plan § 20; see also McGann,
946 F.2d at 407 ("ERI SA does not broadly prevent an enployer from
"discrimnating' in the creation, alteration, or term nation of
enpl oyee benefit plans."). Also, by the tine IM anended its
Benefit Plan, Rogers was no longer a participant, as he was a
former enployee. Because Rogers offered no evidence that |IMI
specifically intended to deprive himof a right to which he was
entitled under the conpany's Benefit Plan, summary judgnment for | Ml
was warrant ed.

CONCLUSI ON

°| ndeed, even assumng Ms. Rogers had a valid clai munder
the Benefit Plan, I Ml could have attenpted to Iimt her clainms by
termnating Rogers for his absenteeism The Benefit Plan
expressly provides that "[c]overage will term nate for an
enpl oyee on the ... [d]ate enploynent term nates."” Benefit Plan
8§ 16. Should IMI have term nated Rogers in this manner, Ms.
Rogers woul d have had the right to continue coverage for herself,
provi ded her spouse's term nation was "for reasons other than
gross m sconduct” and if she had infornmed IMI in witing within
60 days fromthe date of Rogers' termnation of her intent to
conti nue coverage. Benefit Plan § 17.
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For the foregoi ng reasons, the decision of the district court
granting summary judgnent in favor of IMI on all of the clains

asserted against it by Rogers is AFFI RVED
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