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For the Fifth Crcuit
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UNI TED STATES OF AMERI CA,
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Ver sus
GARY R MORGAN,
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Appeal fromthe United States District Court
for the Eastern District of Louisiana

May 28, 1996
Bef ore LAY,” H GG NBOTHAM and STEWART, Circuit Judges.
LAY, Crcuit Judge:

Gary Morgan was indicted on January 5, 1995 for conspiracy to
distribute and distributing marijuana, in violation of 21 U S.C.
88 846 and 841(a)(1). At the tinme of his arrest, DEA agents seized
Morgan's 1993 GMC pi ck-up truck, pursuant to 21 U.S.C. § 881(a)(4),
since it was allegedly used to deliver approximtely eight pounds
of marijuana. The truck was titled and registered to Mdrgan; the
regi stration papers were contained in the truck's gl ove conpart nent
at the tinme of seizure.

On January 17, 1995, DEA mailed Mdrgan a notice of seizure

informng himit intended to forfeit the truck. In response to

“Circuit Judge of the United States Court of Appeals for the
Eighth Grcuit, sitting by designation.



DEA's notice, Mrgan filed a "Petition For Rem ssion And/ O
Mtigation" with DEA' s Asset Forfeiture Section in Washington, D.C
Morgan asserted under oath he was the owner of the truck and
requested it be returned. He urged if the truck were forfeited, he
woul d then be exposed to double jeopardy as a result of the
governnent's continued crim nal prosecution. He al so requested the
governnent to elect whether to pursue the forfeiture or the
crimnal prosecution. DEA reviewed Mirgan's petition and denied
the requested relief.

After learning that DEA forfeited his truck, Mrgan filed a
motion to dism ss the superseding indictnment based on the Doubl e
Jeopardy Cl ause of the Fifth Arendnent. The district court denied
Morgan's notion to dismss. Morgan filed this interlocutory

appeal. W affirm

Di scussi on

Morgan clains that in light of the admnistrative forfeiture
of his truck, a crimnal conviction wuld constitute an
i nper m ssi bl e second puni shnent for the sane offense. He asserts
recent decisions by the Suprene Court, holding that civil penalties
can constitute punishnment for the purposes of double jeopardy,
establish that a civil forfeiture such as the one to which he was
subjected is also punishnment for double jeopardy purposes. See

Montana Dep't of Revenue v. Kurth Ranch, 114 S. C. 1937 (1994);

Austin v. United States, 509 U S 602 (1993); United States v.




Hal per, 490 U. S. 435 (1989).! The question before us today is
whet her the adm nistrative forfeiture? of property after Mrgan has

filed only a petition for rem ssion and mtigation® constitutes

Nt is settled in this circuit that the forfeiture of a
persons's lawfully owned property, because of that persons's
illegal activity, may constitute "puni shnent” for double jeopardy
purposes. See, e.q., United States v. Perez, 70 F.3d 345, 348-49
(5th Gr. 1995).

2Addm nistrative forfeitures are authorized by procedural
provisions of custons laws, 19 U S. C 88 1602-1621 which are

i ncorporated by reference in certaincivil statutes. See, e.qg., 21
US C § 881(d). In initiating adm nistrative proceedi ngs, DEA
must provide notice of the inpending forfeiture, informng

interested parties of their right to claimthe property by filing
a claimand posting a cost bond. 19 U S. C § 1607(a); 21 CF. R
8§ 1316.75. Sei zing agenci es may wai ve the cost bond requirenent in
cases of denonstrated indigence. See 19 CF R 8§ 162.47(e).
Proper and tinely filing of a claimand posting a cost bond stops
the adm nistrative forfeiture process, and requires the seizing
agency to refer the matter to the United States Attorney for the
district where the property was seized for the institution of
judicial forfeiture proceedings. 19 U S.C. 88 1603(b), 1608; 21
C.F.R 8 1316.76(b). Were no person files a claimwthin the
statutory period, the agency is authorized to declare the property
forfeited. 19 U S.C 8§ 1609(b); 21 CF.R 8§ 1316.77. It is
undi sputed Mrgan failed to post a cost bond and file an
adm nistrative claim

SDEA forfeiture notices also provide information to interested
parties on filing petitions for remssion or mtigation of the
forfeiture pursuant to 28 CF.R 88 9.1-9.7. The rem ssion or
mtigation process is not a formal proceedi ng seeking to punish the
petitioner. It is an admnistrative prelude to the fornal
forfeiture proceeding, wherein avalid forfeiture is presuned. See
28 CF.R 8 9.5. Unlike the claimant who files a claimand posts
a cost bond, a petitioner seeking remssion or mtigation of a
forfeiture does not contest the legitimcy of the forfeiture.
Rather, a petition for remssion or mtigation is a neans of
aneliorating the harshness of forfeiture when mtigating
ci rcunst ances exi st. I d. In essence, it is a request for
| eniency, or an executive pardon, based on the petitioner's
representations of i nnocence or | ack of knowl edge of the underlying
unl awful conduct. See United States v. Vega, 72 F. 3d 507, 514 (7th
Cir. 1995); petition for cert. filed, USLW  (US Mrch
11, 1996) (No. 95-8299); see also United States v. Wng, 62 F.3d
1212, 1214 (9th Gr. 1995). "The rem ssion statute sinply grants
the Secretary the discretion not to pursue a conplete forfeiture
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"puni shnent" so as to trigger his double jeopardy rights. W hold
it does not.

Here, Moirgan had the choice of contesting the forfeiture
proceedi ngs by filing a claimand posting a cost bond or filing a
petition for remssion or mtigation, or both. It is undisputed
that Morgan, wth the assistance and advice of counsel,
deli berately chose to file a petition for rem ssion or mtigation
inlieuof filing a claimand contesting the forfeiture, and, in so
doi ng, voluntarily chose to forego a judicial renmedy. H s guilt or
i nnocence was never tried. Thus, Mirgan was never placed in
j eopardy* or "punished" in any constitutional sense, because he
never participated as a party in any proceeding designed to

adj udi cate his personal culpability. United States v. Gernman, 76

F.3d 315, 318 (10th Cr. 1996). A petition for rem ssion or

mtigation does not resolve the i ssue of personal culpability. See

despite the Governnent's entitlenent toone." United States v. Von
Neumann, 474 U.S. 242, 250 (1986) (holding that rem ssion
proceedi ngs are not necessary to a forfeiture determ nation, and
therefore are not constitutionally required).

“The Suprene Court has consistently adhered to the view that
j eopardy does not attach, and the constitutional double jeopardy
prohi bition can have no application, until a defendant is put to
trial before the trier of facts, whether the trier be a judge or
jury. See United States v. Baird, 63 F.3d 1213, 1218 (3d GCr.
1995) (citations and quotations omtted), cert. denied, 116 S. C
909 (1996).

As the Third Circuit noted in Baird, the Suprene Court did not
di scuss the attachnment threshold i ssue in Hal per, Austin, or Kurth
Ranch. In those cases, it was clear that the double jeopardy
claimants suffered punishnent only having first been nade a party
to a proceeding before a trier of fact with jurisdiction to decide
guilt or innocence, thus, the attachnent threshold was, in each of
t hese cases, satisfied such that no discussion of it was required.
See Baird, 63 F.3d at 1218 n. 10 (quotations omtted).
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28 CF.R 88 9.1-9.7. United States v. Schinnell, 80 F.3d 1064

(5th Gr. 1996), teaches that a person who avoi ds an adj udi cation
of his or her guilt or innocence cannot | ater clai mdoubl e jeopardy
when the governnment seeks to obtain such adjudication in a |ater

proceedi ng. See also German, 76 F.3d at 318. The doubl e j eopardy

cl ause does not relieve defendants fromthe consequences of their
voluntary choice to pursue a course of action which avoids any
finding of personal culpability. 1d.

Wen a defendant fails to judicially contest a civil
forfeiture action by filing a"claim" the defendant is not subject
to fornmer jeopardy in the forfeiture action, and therefore, by
definition, the governnent's subsequent prosecution of the
def endant does not constitute double jeopardy. Schinnell, 80 F.3d

at 1067; United States v. Arreol a-Ranps, 60 F.3d 188, 192-93 (5th

Cr. 1995). This reasoning is consistent with that of other

circuits. Accord United States v. Denogean, 79 F.3d 1010, 1013

(10th Gr. 1996), cert. denied, 116 S. C. 909 (1996); Cernman, 76

F.3d at 319-20; Vega, 72 F.3d at 514; Baird, 63 F.3d at 1219
United States v. Torres, 28 F.3d 1463, 1465 (7th Cr.), cert.

denied, 115 S. Ct. 669 (1994).

We therefore hold that filing a petition for rem ssion or
mtigation does not contest the admnistrative forfeiture because
it does not trigger judicial forfeiture proceedi ngs nor nmake the
petitioner a party to any proceedi ng which can result in puni shnent
for doubl e jeopardy purposes.

The judgnent of the district court is AFFI RVED

-5-



