IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30704

N. MARK ABRAHAM RICHARD E. ELLIS,
WLLIAM O FLONERS, ROBERT G URI NTANO
AND BI LLY J. WALKER,

Pl aintiffs-Appellants,

VERSUS
EXXON CORPORATI ON d/ b/ a EXXON COVPANY USA,
BENEFI T PLAN OF EXXON CORPORATI ON
AND PARTI Cl PATI NG AFFI LI ATES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

June 10, 1996
Bef ore POLI TZ, Chief Judge, H GE NBOTHAM and SM TH, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Plaintiffs N. Mark Abrahamand others (collectively "Abrahant)
appeal a summary judgnent in favor of Exxon Corporation and the
Benefit Plan of Exxon Corporation (collectively "Exxon") on their

ERI SA! clains. W affirmin part and vacate and remand in part.

! Enpl oyee Retirenent and Income Security Act of 1974.



| .

The plaintiffs are "l eased" or "special agreenment" enpl oyees
of Exxon who work at Exxon facilities. They are simlar to
ordinary Exxon enployees in nmany ways: They report to Exxon
supervi sors, have Exxon business cards, and play on the Exxon
softball team Exxon is not their direct enployer, however.
Instead, the plaintiffs are nomnally enployed by unaffiliated
firns that | ease their services to Exxon

Exxon maintains an ERISA plan ("the plan" or "the Exxon
plan"), for the benefit of its own enployees, that specifically
excludes |eased and special agreenent enployees such as the
plaintiffs. The plan vests "discretionary and final authority” to
determne eligibility in the plan admnistrator, currently J.J.
Rouse.

The plaintiffs applied to Rouse for benefits and certain plan
information. He determ ned that the plan excluded the plaintiffs
fromparticipation, denied thembenefits, and failed to provide the
requested information. The plaintiffs filed this ERI SA suit,
seeking both a determi nation that they were entitled to benefits
from the plan and statutory penalties for Rouse's failure to
provide themthe requested information.

Exxon noved for sunmary judgnent. |t conceded for purposes of
summary judgnent that the plaintiffs were "comon | aw enpl oyees" of
Exxon under the criteria set forth in Nationwide Mit. Ins. Co. v.
Darden, 503 U. S. 318 (1992), but naintained that they were not

entitled torelief. The district court agreed and granted summary



j udgnent .

1.

As a threshold matter, we nust determ ne whet her Abraham has
standing.? Only a "participant or beneficiary" of an ERI SA pl an
has standing to bring a civil action under ERI SA 29 U S. C
8§ 1132(a)(1). Abrahamclains only to be a "participant” in the
Exxon plan, so we need not consider whether he is a "beneficiary."

Whet her an enpl oyee has standing as a "participant" depends,
not on whether he is actually entitled to benefits, but on whet her
he has a colorable claim that he will prevail in a suit for
benefits. ERISAitself defines a "participant” as an enpl oyee "who
is or may becone eligible to receive a benefit of any type froman
enpl oyee benefit plan.” I1d. at § 1002(7). Those who "may becone
eligible" toreceive benefits include anyone who "ha[s] a col orabl e
claimthat . . . he or she will prevail in a suit for benefits."
Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 117-18 (1989).
Thus, Abraham may have ERI SA standing even if he is ultimtely not
entitled to receive benefits under the plan. See Kennedy v.
Connecticut Gen. Lifelns. Co., 924 F.2d 698 (7th Gr. 1991) ("[A]s
Firestone held, jurisdiction depends on an arguable claim not on
success.").

We bel i eve that Abrahamdi d have standi ng because, ex ante, he

2 1t is not evident whether the district court meant to address the
standing i ssue. The court did determ ne that Abraham | acked a col orable claim
to benefits, which should have been enough to deprive himof standing. It did
not, however, dismss his claim for lack of standing, but granted sunmmary
judgnent instead. W therefore treat the judgnent as one on the nerits.

3



had a colorable claim that he would prevail in this suit.
Firestone nade standing turn on a claimant’s |ikelihood of success
in alawsuit.® Abraham had a col orabl e chance of success because
his argunment rested squarely on Renda v. Adam Mel drum & Anderson
Co., 806 F. Supp. 1071 (WD.NY. 1992). No other court has
addressed the i ssues rai sed by Renda; Abrahamcoul d argue that the
only federal court to address his argunent had bought it. And
Renda is not bizarre or unreasoned. Although we ultimately reject
Renda, we do so only after devoting a considerabl e anmount of tine
to explaining why it is wong. W recognize that a claimis not
colorable nerely because a federal court has approved it, but we
beli eve Abrahanmis reliance on Renda in this instance gave him a
colorable claimthat he would prevail in this lawsuit. That is
enough for ERI SA standing. Cf. Panaras v. Liquid Carbonic |ndus.
Corp., 74 F.3d 786, 790 (7th Cr. 1996) ("The requirenent of a

colorable claimis not a stringent one.").

L1l
Abraham argues that the district court erred by refusing to
apply structural defect analysis to the plan. Structural defect

analysis originated in the Nnth Crcuit's Taft-Hartley Act

3 Firestone does not distinguish between a plaintiff who clains he has been
wongly excluded under the ternms of the plan as witten and a plaintiff who
clainms the plan was i nproperly witten to exclude him Firestone itself involved
palintiffs of the forner sortSSplaintiffs who clainmed they were wongly denied
benefits under the plan as wittenSSwhile Abraham is of the latter typeSShe
argues that the plan as witten wongly excludes him But Firestone gives us no
basi s for distinguishing between the two. The test is whether the plaintiff has
a “colorable claimthat . . . he or she will prevail in a suit for benefits,”
regardl ess of the type of claimhe presents.
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jurisprudence. Under the Act, noney paid by an enpl oyer to a trust
fund established by an enpl oyee representative nust be used "for
the sol e and excl usive benefit of the enpl oyees of such enpl oyer.™
29 U S.C § 186(c)(5). The Ninth Crcuit has enforced this
provi sion through structural defect analysis: “A pension plan is
structurally deficient when it arbitrarily and unreasonably
excludes a | arge nunber of participants from receiving benefits,
thus failing to satisfy the ‘sole and exclusive benefit’ of all
enpl oyees.” Phillips v. Alaska Hotel & Restaurant Enployees
Benefit Fund, 944 F.2d 509, 515 (9th Gr. 1991), cert. denied, 504
U S. 911 (1992).

Simlarly to Taft-Hartley, ERI SA nandates that "a fiduciary
shal | discharge his duties with respect to a plan solely in the
interest of the participants and beneficiaries and (A) for the
excl usi ve purpose of: (i) providing benefits to participants and
their beneficiaries . . . ." 29 U S C § 1104(a)(1)(A(i1).
Borrowng fromits Taft-Hartley jurisprudence, the Ninth Crcuit
has enforced 8 1104 through structural defect analysis. See Siles
v. ILOGAUJ Nat’| Retirenment Fund, 783 F.2d 923, 929 (9th Cr. 1986);
Harmv. Bay Area Pi pe Trades Pension Plan Trust Fund, 701 F.2d 1301
(9th Cr. 1983). Although we have never applied structural defect
analysis to either Taft-Hartley or ERI SA, Abraham woul d have us
apply such analysis to ERI SA now.

Even if structural defect analysis is the appropriate way to
enforce § 1104, however, 8§ 1104 explicitly creates a duty only for

fiduciaries, and we have held that an enpl oyer does not act as a



fiduciary when designing an ERISA plan. See |lzzarelli v. Rexene
Prods. Co., 24 F.3d 1506, 1524 (5th Cir. 1994) ("[ Al n enpl oyer that
decides to term nate, anend, or renegotiate a plan does not act as
a fiduciary, and thus cannot violate its fiduciary duty . . . .");
see also H nes v. Missachusetts Mut. Life Ins. Co., 43 F.3d 207,
210 (5th Cr. 1995). In contrast, the Ninth Crcuit cases Abraham
cites as applying structural defect analysis under 8 1104 have
i nvol ved suits against plan admnistrators acting in a fiduciary
capacity. See Siles, 783 F.2d at 929; Harm 701 F.2d at 1305.
Because Abraham conplains only that Exxon designed the plan

i nproperly, structural defect analysis is inappropriate.

| V.

Abr aham contends that the exclusion of | eased enpl oyees from
the plan is discrimnatory and contrary to the m nimum parti ci pa-
tion and mninmum coverage requirenents of ERISA and various
Treasury regulations. He relies entirely on Renda v. Adam Mel drum
& Anderson Co., 806 F. Supp. 1071 (WD.N Y. 1992). W find Renda
unper suasi ve and reject Abrahani s argunent.

Renda hel d that 29 U. S.C. § 1052(a)(1)(A) forbids enployers to
di scrim nat e agai nst | eased enpl oyees when desi gni ng an ERI SA pl an.
That provision reads as foll ows:

No pension plan nay require, as a condition of participa-

tion in the plan, that an enpl oyee conplete a period of

service with the enployer or enployers naintaining the
pl an extendi ng beyond the later of the follow ng dates—

( the date on which the enployee attains
t

i)
he age of 21; or



(ii) the date on which he conpletes 1 year of
servi ce.

Al t hough the plain | anguage of 8§ 1052(a) nmakes no nention of | eased
enpl oyees, Renda asserts that "[s]ection 1052(a) effectively
prohi bits participation requirenents which discrimnate against
certain enpl oyees such as | eased enpl oyees." 806 F. Supp. at 1081.

We disagree. Section 1052(a) does nothing nore than forbid
enpl oyers to deny participation in an ERI SA plan to an enpl oyee on
the basis of age or length of service if he is at | east twenty-one
years of age and has conpleted at |east one year of service
Section 1052(a) does not prevent enployers fromdenying participa-
tioninan ERISAplan if the enpl oyer does so on a basis other than
age or length of service.

Renda incorrectly relies on Fernandez v. Brock, 840 F.2d 622
(9th Gr. 1988). Fernandez does state in dicta that "ERI SA
requi res that an enpl oyee nust be eligible to participate in a plan
after 'he conpletes 1 year of service . . . .’ Simlarly, ERI SA
requires that an enployee accrue benefits after a 'year of

participation' This statenent appears in the portion of
the opinion setting forth the facts of the case, however, and pl ays
no role in the holding. The statenent is best read to nean that an
enployee is eligible to participate in a plan after conpleting a
year of service and attaining the age of twenty-one only if he is
not otherw se disqualified for a reason other than age or | ength of
service. To the extent that Fernandez's dicta does support Renda,
we reject it.

Renda al so relied on Treasury regulations in finding inproper
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the discrimnation against |eased enployees. Title 26 CF.R
8§ 1.410(b)-(4)(c)(3) sets forth factors the Secretary nust consi der
when determ ning whether a plan is nondiscrimnatory, and Renda
found these factors "useful for extracting subtler shades of
meani ng necessary to paint a nore detailed portrait of an individ-
ual's substantive rights under ERISA. " 806 F. Supp. at 1083
Looking to those factors, Renda found the exclusion of a |eased
enpl oyee to be i nproper under ERI SA

We read the function of Treasury regulations nore narrowy.
The regul ations purport to do no nore than determ ne whet her a pl an
isaqualified tax plan. Failure to neet the requirenents of those
regul ations results in the | oss of a beneficial tax status; it does
not permt a court to rewite the plan to include additional
enpl oyees. The Treasury regulations do not create substantive
rights under ERI SA that would permt the relief Abraham requests.
It is true that ERI SA does incorporate portions of the Interna
Revenue Code and Treasury regulations, in sone instances, but on
those occasions it does so explicitly. See 29 U.S.C 8§ 1202(c)
(expressly incorporating Treasury regulations pronul gated under
26 U.S.C. §§ 410(a), 411, & 412).

Nor do we find persuasive Renda's reliance on Crouch v. M-Kan
I ron Workers Wel fare Fund, 740 F.2d 805 (10th G r. 1984). Crouch
did find that an enployee was entitled to participate in an ERI SA
pl an because her exclusion would cause the plan to fail Treasury
regul ations. Unlike the Exxon plan or the Renda pl an, however, the

ERI SA pl an i n Crouch contai ned an explicit provision declaring that



it was to be construed to neet the requirenents of an ERI SA pl an.
Absent such a requirenent in the plan itself, a court is not
entitled to look to Treasury regulations to determ ne enployee
eligibility for participation in an ERI SA plan. We therefore

rej ect Renda and Abraham s argunent.

V.

Abrahamnext clains that the district court erred by deferring
to the admnistrator's interpretation of the plan. The plan vests
the admnistrator with "discretionary and final authority to
determne eligibility . . . [and] to interpret this . . . Plan."
When a pl an vests such discretionary authority in an adm ni strator,
we revi ew his decisions for abuse of discretion. Pickromv. Bel ger
Cartage Serv., 57 F.3d 468, 471 (5th GCr. 1995); see also
Firestone, 489 U. S at 115.

Qur inquiry proceeds in tw parts. First, we nust determ ne
whet her the adm nistrator's interpretationis legally correct. |If
it is not, we determ ne whether the decision constituted an abuse
of discretion. Pickrom 57 F.3d at 571. In deciding whether an
interpretation is legally correct, we look to (1) whether the
admnistrator has given the plan a wuniform construction
(2) whether the interpretationis consistent wwth a fair readi ng of
the plan, and (3) any unanticipated costs resulting fromdifferent
interpretations of the plan. WIdbur v. ARCO Chem Co., 974 F. 2d
631, 638 (5th Cir.), clarified, 979 F.2d 1013 (5th Gr. 1992).

The district court properly applied the lawin this instance.



Looking to the WIdbur factors, it is apparent that the
adm ni strator construed the plan unifornmy in a manner consi stent
wth a fair reading of the plan. Furthernore, Abrahanis
interpretation of the plan wll create unanticipated costs, as
Exxon woul d have to provide benefits to 16,000 additi onal persons.
Having determned that the admnistrator's interpretation was

legally correct, the district court did not need to | ook further.

V.
Abrahamcont ends that the plan is either anbi guous or includes
him W find no nerits to his argunents, which rest on tortured

constructions of the plan, defying rules of grammar and | ogic.

VII.

Besides a claimfor benefits, a plaintiff nay also file suit
under ERISA for penalties when a plan admnistrator "refuses to
conply with a request for any information which such adm ni strator
is required . . . to furnish to a participant or beneficiary."
29 U S.C 8§ 1132(c)(1)(B). ERISA provides that an adm nistrator
who fails to provide such information "may in the court's
di scretion be personally liable to such participant or beneficiary
in the amount of up to $100 a day fromthe date of such failure or
refusal.” Id. at 8 1132(c)(1). In his conplaint, Abrahamall eges
that the plan adm nistrator, Rouse, refused to conply wth his
request for information.

The district court did not specifically address the claimfor
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statutory penalties. The only portion of the opinion that seens to
address that claimis the portion concluding that Abrahamis not a
"participant or beneficiary" because he |acks a colorable claimto
benefits. W nust therefore assune that the district court granted
summary judgnent on this clai mbecause it believed the Abraham was
not a "participant” within the neaning of ERI SA and was therefore
not entitled to the information he requested.

Thi s was not a proper basis for summary judgnent. Abrahamwas
a "participant” under ERI SA because he had a col orable claimthat
he would prevail in this suit. In Firestone, the Court held that
ERI SA's definition of "participant,” 29 U S.C. 8§ 1002(7), includes
anyone with a colorable claimthat he will prevail in a suit for
benefits, and it explained that the definition applied to clains
for statutory penalties under 8§ 1132(c)(1). 489 U. S. at 117-18.
For the reasons we discussed in part Il, supra, Abraham was a
participant under this standard and had standing to seek penalties
under ERI SA because the admnistrator failed to provide himwth
i nformati on. We therefore vacate summary judgnent on Abraham s
claim for statutory penalties and remand so that the district
court, inits discretion, may determ ne whether to award penal ties.

We recognize that this result may appear harsh: W concl ude
that the Exxon plan unanbi guously excludes Abraham yet we find
that the adm nistrator nay be |iable for failing to provi de Abraham
wth plan information. W note, however, that a claimnt is not
entitled to penalties nerely because he is a “participant.”

Status as a participant is sinply a threshold requiremet a
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plaintiff must neet before he can request penalties. The district
court has the discretion to grant or deny such a request. I n
maki ng its decision, the district court maySSand of t en shoul dSSt ake
into consideration the admnistrator’s reasons for refusing to
provi de i nformation.

In this case, for exanple, the district court m ght note that
the terns of the plan excluded Abraham that Abraham has standi ng
because he relies on Renda, and that the adm ni strator was probably
unaware of Renda, a district court decision from a distant
district. Fromall this, the district court could conclude that
the adm nistrator acted in good faith when he refused to provide
information and could decline to award penalties. O course, we
note this only by way of exanple; we express no opinion as to what

the district court should actually do in this case.

VITI.
Summary judgnent on all clains except the claimfor statutory
penalties is AFFIRVED. Summary judgnment on statutory penalties is

VACATED and REMANDED.
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