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Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore KING and H GA NBOTHAM Circuit Judges, and KAZEN,! District
Judge.

KAZEN, District Judge:
Backgr ound

C audi ous W Channer ("Channer"), a pro se appellant, was
scheduled to conplete a federal prison sentence at the Federa
Correctional Institution at QOakdale, Louisiana ("Oakdale"), on
March 2, 1994. At his request, the Bureau of Prisons recal cul ated
his rel ease date to January 29, 1994, toreflect jail-tinme credits.
Channer was rel eased into INS custody on January 31, 1994 pursuant
to an Immgration and Naturalization Service ("INS") detainer. He

was classified as an aggravated felon and held at Oakdale in "no
bond" status. Channer conceded his deportability and sought to be
deported prior to March 2, 1994, the date on which he had

originally been scheduled to conplete his federal sentence. He

District Judge of the Southern District of Texas, sitting by
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waived his right of appeal and received a final order of
deportation on March 2, 1994. On March 23, 1994, however, before
Channer could be deported, Connecticut officials executed a
det ai ner against him and took himinto their custody to serve a
twenty-year state sentence for arned robbery. During Channer's
detention at Oakdale, both as a federal prisoner and as an |INS
det ai nee, he worked in the Food Services Departnent from4:30 a. m
to 12:30 p.m each day.

Channer brought an action in the Wstern D strict of
Loui si ana, Lake Charles Division, against Keith Hall, the warden at
Cakdal e during Channer's detention, and ot her federal officials and
enpl oyees (" Appellees"”). In an anended conplaint filed in March
1994 and in later filings, Channer alleged that Appellees failed
expeditiously to deport himas allegedly required by the forner 8
US C 8 1252. He also alleged that the Appellees reduced himto
i nvoluntary servitude in violation of the Thirteenth Arendnent to
the U S Constitution by conpelling him to work in the Food
Services Departnent while he was an |INS detainee. He sought
i njunctive and nonetary relief.

Appellees filed a notion to dismss or, in the alternative,
for sunmmary judgnent in which they raised the defense of qualified
i nuni ty. After the magistrate judge issued his report and
recommendati ons, Channer filed a notion to conpel discovery on the
Thirteenth Amendnent issue. Appellees filed no summary judgnent
evi dence. In separate orders, the district court granted their

nmotion for summary judgnent on all causes of action. The court did



not rule on the notion to conpel discovery.

Channer raises four issues on appeal, only two of which nerit
any di scussi on. First, he appeals the district court's order
dism ssing his claimfor damages arising out of the INS s failure
expeditiously to deport hi mpursuant to a since-repeal ed versi on of
8 US.C § 1252.2 Second, he appeals the order granting sunmary
judgnent in favor of Appellees on his Thirteenth Amendnent claim
for damages. Appellees again raise the qualified imunity defense,
whi ch the magi strate judge and district court did not reach. W
affirm

INS's Failure to Deport

Wil e this appeal was pending, the Illegal Immgration Reform
and | nm grant Responsibility Act ("Il RIRA"), 88 305-306, Pub.L. No.
104-208, 110 Stat. 3009 (Sept. 30, 1996), was enacted. Thi s
statute repealed 8 U.S.C. 8 1252. The new provi sion which governs
t he detention and renoval of aliens ordered renoved, 8 U S.C A 8§
1231(h) (Supp.1997), provides that "[n]othing in this section shal
be construed to create any substantive or procedural right or

benefit that is |l egally enforceable by any party agai nst the United

States or its agencies or officers or any other person.” The
effective date of this provision was April 1, 1997. 1 RIRA, 8§
309(a). Because, as discussed below, Channer fails to state a

2As the mmgistrate judge observed in his report and
recommendations, it appears that Channer's desire to have his
deportation expedited was fueled, at least in part, by his desire
to avoi d serving his twenty-year Connecticut sentence. Connecti cut
officials apparently were unaware that his sentence had been
recalculated to reflect jail-tine credits.
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cl ai munder the repeal ed version of § 1252, we need not reach the
i ssue of whether the 1996 anendnents to the Immgration and
Nationality Act ("INA") apply retroactively to his case.

Channer brings clains under the fornmer 8 U.S.C. § 1252(c) and
8§ 1252(i). The INA formerly provided that an alien who was not
deported wthin six nonths of receiving a final order of
deportation was to be rel eased subject to supervision. 8 U S. C 8§
1252(c) (1994) (repealed 1996). The fornmer 8 U S.C. 8§ 1252(i)
provided that "[i]n the case of an alien who is convicted of an
of fense whi ch makes the alien subject to deportation, the Attorney
Ceneral shall begin any deportation proceedi ng as expeditiously as
possible after the date of the conviction.™ 8 U S C § 1252(i)
(1994) (repeal ed 1996).

The I NA al so provided, however, that "[a]n alien sentenced to
i npri sonnment shall not be deported until such i nprisonnent has been
termnated by the rel ease of the alien fromconfinenent." 8 U S. C
§ 1252(h) (1994) (repeal ed 1996). When Channer was rel eased to I NS
custody after conpleting his federal prison sentence, he had not
yet begun to serve his Connecticut prison sentence for arned
r obbery. Wiile no court appears to have addressed factual
circunstances simlar to Channer's case, we conclude that, had the
I NS "expeditiously" deported him before he began serving his
Connecticut sentence, it would have violated § 1252(h).

Mor eover, Channer has no inplied private cause of action for
damages for the INS's failure to expedite his deportation. 1In a

simlar case, we held that an alien l|acks standing under the



Mandanmus and Venue Act ("Mandanus Act"), 28 U.S.C. § 1361, or the
Adm ni strative Procedure Act ("APA'"), 5 U S.C. 88§ 500-706, to
conpel the INS to comrence deportation proceedi ngs pursuant to
section 1252(i). Gddings v. Chandler, 979 F.2d 1104, 1110 (5th
Cir.1992). As stated in G ddings,

while 8§ 1252(i) inposes a duty on the Attorney General to

begi n proceedi ngs once an alien is deened deportabl e because

of a conviction, that statute al so grants the Attorney Cener a

di scretion to proceed as expeditiously as possible.” ... W

read 8 1252(i) as inposing a duty on the Attorney General to

deport crimnal aliens, but we stop short of concl uding that

this creates a duty owed to the alien
G ddings, 979 F.2d at 1109-10 (quoting 8 US C § 1252(i)).
Nei t her the | anguage nor the legislative history of this section
suggests that Congress intended to create a private right of action
for aliens, and no circuit has recogni zed a private right of action
under section 1252(i). See, e.g., Ubina-Mauricio v. INS, 989 F. 2d
1085, 1088 (9th G r.1993). W decline to recognize such a right.
Di sm ssal of Channer's |INA clai mwas proper.

Thirteenth Amendnent
A. Standard of Review

We review the granting of summary judgnent de novo, exam ning
the evidence in the light nost favorable to the nonnovant. The
moving party will prevail if he has denonstrated that there is no
genui ne issue of material fact and that he is entitled to judgnent
as a matter of |aw. Hale v. Townley, 45 F.3d 914, 917 (5th
Cir.1995). Furthernore, we nust deci de whet her Channer has stated

a claimfor a violation of a constitutional right before reaching

the issue of qualified imunity. Doe v. Rains County |ndep. Sch.



Dist., 66 F.3d 1402, 1404 (5th Cir.1995).°3
B. Anal ysis
The Thirteenth Amendnent states:
Section 1. Neither slavery nor involuntary servitude, except
as a punishnent for crinme whereof the party shall have been
duly convicted, shall exist within the United States, or any
pl ace subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article
by appropriate |egislation.

Channer alleges that, by forcing himto work from4:30 am to
12:30 p.m every day in Qakdale's Food Services Departnent,
Appel | ees subjected himto involuntary servitude* in contravention

of the Thirteenth Anmendnent's first section.® W will assune,

3Channer al so appeals the dismssal of his claimunder the
13t h Amendnent for danages against the INS. No Bivens renedy is
avai | abl e against a federal agency, FDIC v. Meyer, 510 U S. 471,
482-86, 114 S.Ct. 996, 1004-06, 127 L.Ed.2d 308 (1994), and there
is no indication that Channer pursued a Federal Tort dains Act
claim

“The Amendnent's exception, which permts involuntary
servitude as punishnent for a crinme for which the party has been
duly convicted, would be inapplicable after Channer conpleted his
crimnal sentence and becane an |INS detai nee. VWaile it is not
clear fromthe record that all of Channer's evidence on involuntary
servitude relates to his period of INS detention, Appellees do not
address this issue. For summary judgnent purposes, therefore, we
treat this evidence as relating to the period in which he was
det ai ned by the INS.

SSection two "clothe[s] "Congress with power to pass all |aws
necessary and proper for abolishing all badges and incidents of
slavery in the United States.' " Jones v. Alfred H Myer Co., 392

U S. 409, 439, 88 S. Ct. 2186, 2203, 20 L. Ed.2d 1189 (1968) (quoting
The Cvil Rights Cases, 109 U.S. 3, 20, 3 S.Ct. 18, 27-28, 27 L. Ed.
835 (1883)) (enphasis omtted). Appellees contend that there is no
direct private right of action under the Anendnment because Congress
acting under 8 2 is the creator and definer of 13th Anmendnent
rights. Wiile it is true that suits attacking the "badges and
i nci dents of slavery" nust be based on a statute enacted under § 2,
suits attacking conpul sory |abor arise directly under prohibition
of 8 1, which is "undoubtedly self-executing without any ancillary
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arguendo, that the Thirteenth Anendnent directly gives rise to a
cause of action for damages under the analysis articulated in
Bivens v. Six Unknown Naned Agents of the Federal Bureau of
Narcotics, 403 U.S. 388, 91 S.C. 1999, 29 L.Ed.2d 619 (1971) and
its progeny. W proceed to the question whether the actions about
whi ch Channer conpl ains constitute involuntary servitude.
Qur inquiry begins with United States v. Kozm nski, 487 U. S.
931, 108 S.Ct. 2751, 101 L.Ed.2d 788 (1988). In that case, the
Suprene Court held that
the term"involuntary servitude" necessarily neans a condition
of servitude in which the victimis forced to work for the
defendant by the use or threat of physical restraint or
physical injury, or by the use or threat of coercion through
| aw or the | egal process.
ld. at 952, 108 S.Ct. at 2765 (enphasi s added). Kozm nski involved
a crimnal prosecution, but we effectively extended its definition

of involuntary servitude to civil suits. See Watson v. Gaves, 909

F.2d 1549 (5th Cir.1990).° |In Watson, inmates who had parti ci pated

legislation" and "[b]y its own unaided force and effect
abol i shed sl avery, and established universal freedom" The G vil
Ri ghts Cases, 109 U S. at 20, 3 S.Ct. at 28. The cases upon which
Appel lees rely are 8 2 "badges and incidents" cases and are thus
i napplicable to Channer's claim See, e.g., Giffin wv.
Breckenridge, 403 U S. 88, 91 S.C. 1790, 29 L.Ed.2d 338 (1971)
(suit under 42 U.S.C. § 1985(3) arising out of racially notivated
assault and battery); Holland v. Board of Trustees of Univ. D st.
Col um , 794 F. Supp. 420, 424 (D.D.C 1992) (holding that
di scrim nation-based "badges and incidents" suit nust be brought
under 42 U. S.C. 8 1981, not directly under 13th Anendnent).

W did not cite Kozmi nski in Watson. | nst ead, Watson's
definition of involuntary servitude relied on two pre-Kozm nsk
cases which held that psychol ogical and private-sector economc
coercion did not constitute involuntary servitude. See Flood v.
Kuhn, 316 F. Supp. 271, 281 (S.D.N.Y.1970), aff'd, 443 F.2d 264 (2d
Cr.1971), aff'd on other grounds, 407 U S. 258, 92 S. Ct. 2099, 32
L. Ed. 2d 728 (1972); United States v. Shackney, 333 F.2d 475, 486
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in a work-rel ease programsued | ocal | aw enforcenent officials for
subjecting themto involuntary servitude. W recognized that the
inmates, despite their status as convicted crimnals, retained
their civil right not be subjected to involuntary servitude because
they had not been sentenced to hard |l abor. See id. at 1551, 1552.
"I nvoluntary servitude" was defined as

an action by the master causing the servant to have, or to

believe he has, no way to avoid continued service or

confinenent. Wen the enployee has a choice, even though it

is a painful one, there is no involuntary servitude. A

show ng of conpulsion is thus a prerequisite to proof of

i nvol untary servitude.

ld. at 1552. (citations omtted) (internal quotation marks
omtted).

Applying this rule, we held that the inmates failed to prove
conpul sion. Rather, they had volunteered to work outside the jail
under a local policy that gave them "trusty" status, and the

choice of whether to work outside of the jail for twenty

dollars a day or renmain inside the jail and earn nothing may
have i ndeed been "painful" and quite possibly illegal under
state law, but the evidence shows that neither [inmate] was
forced to work or continued to work against his wll.
ld. at 1552-53; see also Brooks v. George County, Mss., 84 F.3d
157, 163 (5th G r.1996) (holding that pretrial detainee's choice
between periodically working outside jail in trusty status and
remaining in jail al | day, while "painful,K" was not
unconstitutionally coercive); Franklin v. Kyle, 66 F.3d 323 (5th
Cir.1995) (unpublished opinion) (holding that forcing prisoner to

choose between working in prison industries programor risking | oss

(2d Cir.1964). These cases are consistent with Kozm nski
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of good-tine credits was painful, but not unconstitutionally
coercive).

Channer argues that he was intimdated and threatened wth
solitary confinenent if he failed to work. Because, however, he
presented no evidence that he or any other inmate had been
subjected to solitary confinenment for refusing to work, the
district court found that he had not proved conpulsion. It also
found that his | abor was not forced because he had been paid for
the work he perforned while an I NS detai nee.

Channer, however, presented evidence of a policy at OGakdale to
pl ace any i nmate who refused to report to work, both crimnal and
I NS detainees, in a so-called "Segregation Unit." He cited the
Cakdal e rul e book that "[l]ate sl eepers who are unable to maintain
their roonms or unable to arrive to work on tine are subject to
disciplinary action.” R at 250. He included the affidavit of
Richard Haye, also an INS detainee at the tinme of Channer's
detention by the INS, who described a specific incident in which
Haye observed Channer being threatened with detention in the
segregation unit if he refused to return to the dish roomto work.
R at 248. Haye also averred that all inmtes at QGakdale,
i ncl udi ng hi nsel f and ot her I NS detai nees, were forced to work. R
at 248-49. Assum ng w thout deciding that segregated detention is
a formof legal punishnent, we find that there would be at | east

sone evidence that Channer's services were conpelled by the use of



| egal coercion.’

There are, however, two judicially-created exceptions to the
prohi bition of involuntary servitude. Kozm nski, 487 U S. at 943,
108 S. . at 2760. First, the governnent nmay conpel its citizens,
by threat of crimnal sanction, to performcertain civic duties.
See, e.g., Hurtado v. United States, 410 U S. 578, 589 n. 11, 93
S.C. 1157, 1164 n. 11, 35 L.Ed.2d 508 (1973) (jury service)
Sel ective Draft Law Cases, 245 U. S. 366, 390, 38 S.C. 159, 165, 62
L.Ed. 349 (1918) (mlitary service). Second, the Thirteenth
Amendnent "was intended to cover those forns of conpul sory |abor
akin to African slavery which, in practical operation, would tend
to produce like undesirable results,” Butler v. Perry, 240 U S
328, 332-33, 36 S.C. 258, 259-60, 60 L.Ed. 672 (1916). It "was
not intended to apply to "exceptional' cases well established in
the cormon aw at the tine of the Thirteenth Amendnent," such as
| aws preventing desertion by sailors. Kozm nski, 487 U S. at 944,
108 S.Ct. at 2760-61 (quoting Robertson v. Baldw n, 165 U S. 275,
282, 17 S.Ct. 326, 329, 41 L.Ed. 715 (1897)).

Several courts have held that conpelling individuals who are
involuntarily confined in nental institutions to perform
housekeepi ng tasks does not violate the Thirteenth Anendnent. In

Bayh v. Sonnenburg, 573 N E.2d 398, 412 (Ind. 1991), the plaintiffs

‘Channer's services were not necessarily voluntary nerely
because he was paid for his labors. \While receiving paynent for
services is relevant to determning voluntariness, we cannot
resol ve that factual question against Channer on this record.
"Conpensation for service may cause consent, but unless it does it
is nojustification for forced labor." Heflin v. Sanford, 142 F. 2d
798, 799 (5th Cir.1944).
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were nental hospital patients who perfornmed a variety of work
activities while hospitalized, such as fixing neals, scrubbing
di shes, doing the laundry, and cl eaning the building. The Indiana
Suprene Court held that such labor fit within the Thirteen
Amendnent's "civic duty" exception. Id. at 410-11. Simlarly, the
Second Circuit has held that inmates in nental hospitals can be
requi red to performhousekeepi ng chores. Jobson v. Henne, 355 F. 2d
129, 131-32 (2d G r.1966). Like the nental hospital patients in
t hose cases, Channer perfornmed a housekeeping chore, i.e., working
in Cakdal e's Food Services Departnent. W hold that the federal
governnment is entitled to require a conmunal contribution by an I NS
detainee in the form of housekeeping tasks, and that Channer's
kitchen service, for which he was paid, did not violate the
Thirteenth Amendnent's prohibition of involuntary servitude.?

For reasons stated, the judgnent of the district court is

AFFI RVED.

8Because we hold that Channer's Thirteenth Amendnent rights
were not violated, we do not reach the issue of qualified inmunity.
W also find no nerit to Channer's conplaint with respect to the
nmotion to conpel discovery and the alleged untinely objections to
the magi strate judge's report.
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