IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31045

CHARLES TONY CEFALU, JR., Behal f of
his mnor son rpi Charles Tony Cefalu, II1,

Pl ai ntiff-Appellee,

ver sus

EAST BATON ROUGE PARI SH SCHOOL BQARD;
STATE OF LQUI SI ANA, Through the
Departnent of Educati on,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge

July 3, 1997
ON PETI TI ON FOR REHEARI NG

Before POLITZ, Chief Judge, and JOLLY and BARKSDALE, Circuit
Judges.

E. GRADY JOLLY, G rcuit Judge:

The petitions for panel rehearing are granted.

On January 3, 1997, the opinion in this case i ssued, vacating
the judgnent of the district court in favor of the plaintiff and
remandi ng the case for further consideration in the |ight of our
opi ni on. 103 F.3d 393 (5th Cr. 1997). Al parties filed
petitions for rehearing. W then asked the United States

Departnent of Education, the agency in charge of adm nistering the



I ndi viduals with Disabilities Education Act (“IDEA’), to submt an
am cus curiae brief to assist us in interpreting this vague and
difficult statute as it applies to the obligation of the schoo
district to provide the plaintiff with an on-site sign |anguage
interpreter at a parochial school in which he was voluntarily
enroll ed by his parents.

The Depart nent of Education took the position that the statute
i nposed no obligation on the school district to provide the
services on-site so long as an appropriate free public education
had been nade avail able to the student. The Departnent noted that
only a small percentage of the cost of the special education
services was derived fromthe federal grants under |DEA and that
the remai nder of the costs were paid through the use of |ocal and
state funds. Under the Departnent’s interpretation, the | DEA does
not require a school district to expend its non-federal funds for
t he provision of special education services to students voluntarily
enrolled in private schools. Instead, the agency nust nmake a free
appropriate public education available to all disabl ed students and
shal |l provide a proportionate share of federal funds to students
voluntarily enrolled in private schools. |In short, the Departnent
concluded that the result reached in the dissenting opinion was
correct.

Furthernore, after we issued our opinion, Congress recognized
the difficulty arising fromjudicial efforts to interpret the | DEA

and enacted clarifving anendnents in order to “resolve . . . the




subject of an increasing anount of litigation in the l|last few
years.” S. Rep. No. 17, 105th Cong., 1st Sess. 13 (1997). These
anendnents specifically state that an agency is required only to
provi de students voluntarily enrolled in private schools wth a
proportionate share of federal funds under the IDEA and is not
required to pay for the cost of the special education services.
See | DEA Amendnents Act of 1997, Pub. L. No. 105-17, 111 Stat. 37
(June 4, 1997), at § 612(a)(10).?

In the light of this background, on rehearing, we w thdraw our
earlier opinion. As we noted in our opinion, “[t]he single
question presented by this appeal is whether, under the Individuals
with Disabilities Education Act (“IDEA’), 20 U.S.C. § 1400 et seq.,
a school board is legally obligated to provide a sign |anguage
interpreter to a disabled student voluntarily enrolled in private
school.” Cefalu, 103 F.3d at 394-95. W now bow to the view of
Congress, the Departnent of Education and t he di ssenting opini on of
Judge Barksdal e. W therefore hold wunanbiguously that the
defendants were not legally obligated to provide an on-site sign
| anguage interpreter to the plaintiff at the private school. The

plaintiff was offered an individualized education program (“I1EP")

The anmendments “specify that the total ampunt of noney that
must be spent to provide special education and rel ated services to
children in the state with disabilities who have been place[d] by
their parents in private schools is |imted to a proportiona
anount (that is, the anobunt consistent with the nunber and | ocati on
of private school children with disabilities in the State) of the
Federal funds avail able under part B.” S. Rep. No. 17, 105th
Cong., 1st Sess. 13 (1997).



at the public schools, which all parties agreed was appropriate
until the plaintiff transferred fromthe public school where the
services were to be provided to the private school he now attends.
Having offered to the plaintiff a free appropriate public
education, the | ocal educational agency was not required to provide
the on-siteinterpreter tothe plaintiff. W therefore reverse the
district court and render judgnent for the defendants.

Further, in view of the recogni zed vagueness of this statute
and t he nunerous conflicting decisions interpretingits provisions,
each party shall bear its own costs.

REVERSED and RENDERED



