REVI SED

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-31239

PELI CAN CHAPTER, ASSOCI ATED BUI LDERS & CONTRACTORS, | NC., HARMONY
CORP., CAJUN CONTRACTORS, INC., and AUSTI N | NDUSTRI AL, | NC.

Pl aintiffs-appellees,

VERSUS

HONORABLE EDW N W EDWARDS, K. DON PI LGREEN and KEVIN REI LLY

Def endant s- appel | ant s.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

Novenber 25, 199/

Before KING JOLLY and DENNI'S, G rcuit Judges.

DENNI'S, G rcuit Judge:

The Loui siana State Board of Commerce and I ndustry (Board) is
aut hori zed by the state constitution to “enter into contracts for
the exenption from ad valorem taxes of a new nanufacturing
establishnment or an addition to an existing nmanufacturing
establishment, on such ternms and conditions as the board, with the

approval of the governor, deens in the best interest of the state.”



La. Const. 1974, Art. 7, 821(F); See also La. Const. 1921, Art. 10,
8 4(10) (substantially identical predecessor provision). Pursuant
thereto, the Board i ncorporates in each such tax exenptionits Rule

One (Rule One), which requires that, inter alia, the manufacturer

and its contractors in acquiring goods and services for the new or
additional construction nust give preference and priority to
Loui si ana manufacturers, suppliers, contractors and | abor “except
where not reasonably possible to do so w thout added expense or
substanti al inconvenience or sacrifice in operating efficiency.” !
In an action brought by the Pelican Chapter, Associated Builders
and Contractors, Inc., (Pelican Chapter), and three of its nenbers,

the federal district court prospectively invalidated Rule One and

'Rul e One provi des:

The Board of Commerce and Industry requires
manuf actures [sic] and their contractors to
give preference and priority to Louisiana
manufactures [sic] and, in the absence of
Loui si ana manuf acturers, to Loui si ana
suppliers, contractors and | abor, except where
not reasonably possible to do so w thout added
expense or substanti al i nconveni ence or
sacrifice in operating efficiency. I n
considering applications for tax exenption,
special attention will be given to those
applicants agreeing to wuse, purchase and
contract for machi nery, supplies and equi pnent
manufactured in Louisiana, or in the absence
of Loui si ana manufacturers, sold by Louisiana
residents, and to the wuse of Louisiana
contractors and | abor in the construction and
operation  of the proposed tax exenpt
facilities. It is a |egal and nora

obligation of the manufacturers receiving
exenptions to favor Louisiana manufacturers,
suppliers, contractors and |abor, all other
factors bei ng equal .



enj oi ned t he Chai rman of the Board, the Governor, and the Secretary
of the state Departnent of Econom c Devel opnent fromusing it as a
requi rement of any future state ad val oremtax exenption.

The specific questions presented on appeal are (a) whet her the
Pel i can Chapter and its nenbers had standing to bring this action;
and (b) whether the Board's challenged Rule One constitutes an

unconstitutional burden on interstate commerce.

l.

Plaintiffs-appellees are Pelican Chapter, an association of
construction contractors, and three of its nenbers, Harnony
Cor por ati on, Cajun Contractors, | ncor por at ed, and Austin
| ndustrial, Incorporated.? The nenber contractors are engaged in
the business of constructing industrial plants in interstate
comerce. The defendants-appellants are the Chairnman of the Board,
t he Governor, and the Secretary of the state Departnent of Econom c
Devel opnent .

Prior totrial, the parties entered the follow ng stipul ation
of established facts:

1. Rule One of the Louisiana Board of
Comrerce and Industry (“the Board”) has |ong
required favoring enploynent of Louisiana
residents by contractors and subcontractors on
i ndustri al construction and i npr ovenent

projects affected by the Industrial Tax
Exenpti on Program adm ni stered by the Board.

2Pel i can Chapter, Harnony Corporation, and Cajun Contractors,
| ncorporated are Louisiana corporations. Austin Industrial,
I ncorporated is a Texas corporation |licensed to do business in
Loui si ana.



2. In 1983, the Board, wthout adopting a
formal rule, inplenented a [sic] 80% policy
relative to enploynent of Louisiana |[|aw
[sic][labor]. The 80% Policy has been used as
a benchmark or a “trigger” whereby if the
Boar d or t he Depart nent of Econom ¢
Devel opnment conduct ed a backgr ound
i nvestigation and there was 80%or nore | abor
from Louisiana, the Board would generally
assune that the conpany did the best job it
could in hiring Louisiana workers. If it was
below 80% the Board asks the conpany to
explain what efforts were nmde to hire
Loui si ana wor kers.

3. The Associated Builders and Contractors
and several of its nenbers challenged Rule

One, particularly its residency hiring
restrictions in a rule making hearing and
| ater before the entire Board. The Board

refused to alter its policies regarding either
Rule One or any part of its residency hiring
restriction.

4. The 80% benchmark residency hiring
restrictions of Rule One was a policy adopted
by the Board in 1983. It has never been
formally adopted as a rule pursuant to
Loui siana Adm nistrative Procedures Act and
the rule making powers of the Board or the
Departnent of Econom c Devel opnent.

5. From the standpoint of the Board and the
Departnent of Econom c Devel opnent, there is
no practical difference from the way it
applies a policy as opposed to a formal rule.

6. Rule One contains restrictions for the
hiring of Louisiana |abor, as well as use of
Loui si ana contractors and engi neers and ot her

Loui siana resources as well. | f Loui siana
resources are available at the best price, al
other factors being equal, then Rule One

requires that recipients of the tax exenption
use the Louisiana contractor, engineer, |abor
or other resources and that the recipient
contractors do the sane.

7. The residency hiring restrictions of Rule
One have been used in the past to |limt or
restrict t he i ndustri al t ax exenption

ot herw se avail abl e.



8. Typi cally, conplaints concerning Rul e One
involving the failure to use Louisiana |abor
are received and investigated after nost of
the construction on the subject project has
concl uded.

9. There has never been a study or anal ysis
of the benefits to the State of Louisiana of
the adm ni strati on and enforcenent of Rule One
or of its residency hiring restrictions.

10. There has never been a study or an
anal ysis which has shown that by having and
enforcing Rule One and its residency hiring
restrictions, there is |less unenploynent in
Loui si ana.

11. There is no enpirical data whatsoever to
show that the inposition, admnistration and
enforcenent of Rule One and its residency
hiring restrictions have served to increase
enpl oynent and decrease unenpl oynent in
Loui si ana anong Loui si ana workers or Loui siana
contractors.

12. There exist [ sic] no evidence or
enpirical data to show that nore Louisiana
workers are hired by the inposition or the
residency hiring restrictions of Rule One or
t hat the unenpl oynent rate has in any way been
effected [sic] positively or negatively by the
adm ni stration and enf or cenent of t he
residency hiring restrictions of Rule One.

13. Rule One has been applied by the
Departnent of Econom c Devel opnent and the
Board in a manner so as to require applicants
to prefer or show preference to Louisiana
suppliers, Louisiana contractors and Loui si ana
| abor over non-residents [sic] suppliers,
contractors and | aborers.

14. No where [sic] in the docunentation
provided to any applicant for industrial tax
exenption is the applicant informed that there
is an 80% benchmark or trigger for residency
hiring. It is not wuntil and wunless an
i nvestigation is conmmenced or inquiry is mde
that an applicant would learn that it was its
obligation to ensure that at |east 80% of the
| abor working on its construction project were
[sic] from Loui si ana.



15. In the investigations conducted by the
Loui si ana Departnent of Econom c Devel opnent
pursuant to Rule One and its residency hiring
restriction, investigators inquire as to
whet her the recipient or their contractors are
maki ng a reasonable effort to hire Louisiana
wor ker s.

16. If the Board concludes that an applicant
for an industrial tax exenption has not nade

a reasonable effort to retain Louisiana
contractors or that it or its contractors have
not made a reasonable effort to hire Loui si ana
| abor, then the Board wll consi der a
restriction or limtation of all or a portion
of the industrial tax exenption applied for.

17. It is the policy of the Departnent of
Econom ¢ Devel opnment and the Board that it is
the responsibility of the applicant seeking
the industrial tax exenption to abide by Rule
One and that such applicants should pass the
word down through their contractors and
through their subcontractors that the Board
and the Departnent of Econom c Devel opnent
expects [sic] Louisiana resources to be given
an opportunity either to bid or to work.

18. According to the Board and t he Depart nent
of Econom ¢ Devel opnent, it IS t he
responsibility of the applicant seeking the
exenption to abide by Rule One and, in nost
cases, the applicant advises contractors,
subcontractors, etc., to do |ikew se because
obviously, it could cost them noney if they
don’t.

19. The Board and the Departnent of Econom c
Devel opnment consider the residency hiring
restrictions of Rule One an obligation of the
contractor of the recipient and not just an
obligation of the recipient.

20. If a contractor of a recipient of an
industrial tax exenption is found to be in
violation of the residency hiring restrictions
of Rule One because that contractor 1is
percei ved to have not nade a reasonable effort
to wuse Louisiana |abor, such would be
reflected in the exenption or the limtation
of exenption for the applicant.



21. Because Rule One requires manufacturers
“and their contractors” to give preference to
Loui siana contractors and |abor, it is the
policy of the Board that Rule One al so applies
to contractors of the applicants. Thus, if a
contractor violates Rule One, then it is going
to reflect on the applicant’s status and
whet her or not the applicant receives the ful
tax exenption or has such |imted.

22. The Board and the Departnent of Econom c
Devel opnment have continued to investigate
conplaints alleging violati on of the residency
hiring restrictions of Rule One for the
pur pose of reporting any perceived violations
to the Board.

At trial, Pelican Chapter and its nenbers presented evi dence
of the burdens and costs that conpliance with Rul e One i nposes upon
them and other contractors in connection wth industrial
construction in Louisiana. They introduced nunerous exhibits, the
testinony of three representatives of construction contractors, and
the testinony of the Director of the Financial D vision of the
O fice of Coormerce and | ndustry.

The representatives of the construction contractors testified
that, in order to avoid the drastic consequences of being found in
violation of Rule One by the Board, their firms will not hire a
person for a Loui siana project wthout absol ute proof of his or her
Loui si ana residency. They said this policy, commopn anong
construction firms, causes the enployer to avoid the use of
experienced, | ong-termnon-resident enpl oyees and highly qualified
and efficient non-resident subcontractors. Al so, additional
adm nistrative costs result fromthe enployer’s efforts to exhaust
al | avail abl e Loui si ana resources before using products or services
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of another state. Mre intensive recordkeeping is required in case
it beconmes necessary to justify the use of a particular product or
enpl oyee. Consequently, they testified, projects |ocated near
state borders invol ve even heavi er burdens and expenses because t he
| ocal |abor supply consists partly of non-residents. The
plaintiffs’ wtnesses explained that Rule One’s | ack of specificity
as to acceptable margins of error and the conplexity of proof of
residency in many instances further aggravated conpliance costs.
Exhibits illustrating and corroborating the w tnesses’ testinony
regarding the additional admnistrative costs and recordkeepi ng
associated with Rule One conpliance were also introduced by the
plaintiffs.

The defendants presented no evidence controverting the
testinony of the plaintiff’s wtnesses or their exhibits. I n
fact, the defendants presented very little evidence at trial.
Exhi bits introduced by the defendants indicate that from 1936 to
1993 the Rule One related industrial tax programresulted in over
15,000 exenptions to various applicants in the anmount of four
billion dollars on construction projects costing over 44 billion
dol | ars.

After the trial, the district court granted the requested
relief. At the outset, the district court held that the plaintiffs
had standing to challenge the Board's Rule One because they
suffered injury due to its enforcenent despite the fact that they
had no contractual relationship with the state. Because

manuf acturers customarily require contractors to secure them



agai nst |loss due to any nonconpliance with Rule One, the court
reasoned the contractors are burdened by the additional costs of
sel f insuring against the risk of nonconpliance, investigation and
record keeping pertaining to residences of | aborers and suppliers,
and | oss of efficiency and flexibility in acquiring materials and
wor k force nmanagenent.

Proceeding to the nerits, the district court found that Rule
One is not neutral on its face and actually discrimnates agai nst
the use of out of state workers and suppliers in favor of their
| ocal counterparts. Rul e One discourages use of out of state
workers or suppliers by effectively assigning contractors the
potential burden of showing after the fact, often long after
proj ect conpletion, that any such use was cheaper, nore conveni ent
or nore efficient than granting |ocal preferences. The court
therefore held that Rule One unconstitutionally discrimnated

against commerce and enjoined its application. See Pelican

Chapter, Associ ated Builders and Contractors, Inc. v. Edwards, 901

F. Supp. 1125 (M D. La. 1995). This appeal foll owed.

.
In this Court, the defendants-appellants renew their argunent
contesting the standing of Pelican Chapter and its nenbers to
prosecute this action. The irreducible mninmm of standing

contains three elenents. Lujan v. Defenders of Wldlife, 504 U S.

555 (1992). “First, the plaintiff nust have suffered an injury in

fact---an invasion of a legally protected interest which is



[Jconcrete and particularized,” id., at 560; Allen v. Wight, 468

U S 737, 756 (1984); Warth v. Seldin, 422 U S. 490, 508 (1975);

Sierra CQub v. Mrton, 405 U S. 727, 740-741, n.16 (1972); and

‘“actual or immnent, not “conjectural” or “hypothetical”’, Lujan,

504 U.S. at 560; Wiitnore v. Arkansas, 495 U S. 149, 155 (1990);

Los Angeles v. Lyons, 461 U S. 95, 102 (1983). *“Second, there nust

be a causal connection between the injury and the conduct
conplained of---the injury has to be fairly traceable to the
chal l enged action of the defendant, and not the result of the
i ndependent action of sone third party not before the court.”

Lujan, 504 U.S. at 560; Sinon v. Eastern Ky. Wl fare Rights Og’'n.,

426 U. S. 26, 41-42 (1976). “Third, it nust be |likely, as opposed

to nmerely ‘speculative,’” that the injury will be ‘redressed by a

f avor abl e deci si on. Lujan, 504 U S. at 561; Sinon, 426 U. S at

38.

“The party invoking federal jurisdiction bears the burden of

establishing these elenents.” Lujan, 504 U S. at 561; FWPBS, Inc.

v. Dallas, 493 U S. 215, 231 (1990); Warth, 422 U S. at 508.
“Since they are not nere pleading requirenents but rather an
i ndi spensabl e part of the plaintiff’'s case, each el enent nust be
supported in the sane way as any other matter on which the
plaintiff bears the burden of proof, i.e., with the manner and
degree of evidence required at the successive stages of the
litigation.” Lujan, id.

We agree with the district court’s finding that the plaintiffs

satisfactorily proved the requisite elenents of injury, causa
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connection, and redressability. The plaintiffs established, with
little or no resistance by the defendants, that the existence of
Rule One presents them with a Hobson’s choice, viz., they nust
either (a) forego bidding on tax exenption applicants’ projects,
whi ch represent a substantial percentage of the market and their
own busi nesses, or (b) undertake the extra burdens and costs of
conplying with Rule One, which tend to deprive them of the
conpetitive and econom ¢ advant ages t hey ot herwi se woul d be able to
earn through nore flexible, effective and efficient purchasing,
adm ni strative, and enpl oynent techni ques and net hodol ogy.
As the Suprene Court in Lujan, 504 U S. at 561 observed:

When the suit is one challenging the
| egality of governnent action or inaction, the
nature and extent of facts that nust be .
proved . . . in order to establish standing
depends consi derably upon whet her t he
plaintiff is hinself an object of the action
(or foregone action) at issue. If he is,
there is ordinarily little question that the
action or inaction has caused himinjury, and
that a judgnent preventing or requiring the
action will redress it.

There is little or no question that the contractor plaintiffs
in this case, as are other contractors that engage in industrial
construction for tax exenption applicants, are the objects of the
State’s action through Rule One to prevent themfromdealing freely
ininterstate comerce for products and services of other states,

that the Board knowi ngly and effectively encourages tax exenption

11



applicants to require contractors to indemify them against any
| oss due to non-conpliance with Rule One, that the increased costs
of doi ng business inposed on contractors by Rule One cause them
injury, and that the contractors’ injury would be redressed if Rule

One were to be declared invalid and its enforcenent enjoined.?

L1,

The Commerce C ause of the United States Constitution grants
Congress the power “[t]o regulate Conmerce with foreign Nations,
and anong the several States, and with the Indian Tribes.” Art 1,
8§ 8, cl. 3. “*Although the O ause thus speaks in terns of powers
best owed upon Congress, the Court |ong has recognized that it also
limts the power of the States to erect barriers against interstate

trade. Maine v. Taylor, 477 U. S, 131, 137 (1986) (quoting Lew s

v. BT Investnent Managers, Inc., 447 U S. 27, 35 (1980)). “The

bounds of these restraints appear nowhere in the words of the
Comrerce O ause, but have energed gradually in the decisions of
[the Suprene] Court giving effect to its basic purpose.”

Phi | adel phia v. New Jersey, 437 U S. 617, 623 (1978). The basic

principle that our economc unit is the Nation, which al one has the
ganmut of powers necessary to control the econony, “including the
vi t al power of erecting custons Dbarriers against foreign

conpetition,” has as its corollary that the states are not

3 Pelican Chapter has standing under the principle of
“associ ati onal standing” as enunciated in Hunt v. Washington State
Appl e Advertising Commin, 432 U S. 333, 342 (1977) and Warth v.
Sel ding, 422 U S. 490, 511 (1975).

12



separable economc units. H P.Hood & Sons, Inc. v. Du Mnd, 336

U S. 525, 537-538 (1949). “[What is ultimate is the principle
that one state inits dealings with another nmay not place itself in

economc isolation.” Baldwin v. GA F. Seelig, Inc., 294 U S. 511

527 (1935).

The opi nions of the Suprene Court reflect an “alertness to the
evils of ‘economc isolation” and ‘protectionism’ while at the
sane tinme recognizing that incidental burdens on interstate
commerce nmay be unavoi dable when a State |egislates to safeguard

the health and safety of its people.” Philadelphia v. New Jersey,

437 U. S. at 623-624. “Thus, where sinple econom c protectionismis
effected by state legislation, a virtually per se rule of

invalidity has been erected.” 1d. at 624 (citing H P. Hood & Sons,

supra, Tooner v. Wtsell, 334 U S 385, 403-406 (1948); Baldw n,

supra; Buck v. Kuykendall, 267 U S. 307, 315-316 (1925)). As

Justice Cardozo stated, “Restrictions so contrived are an
unr easonabl e cl og upon the nobility of comrerce. They set up what
is equivalent to a ranpart of custons duties designed to neutralize

advant ages bel onging to the place of origin.” Baldwin, 294 U S. at
527.

Rule One, in effect, conditions the exenption of new or added
manuf acturing establishnments from state property taxes upon the
preferential use of Louisiana construction products and | abor when
they are on parity wth those produced by another state. Because

Rul e One serves to further no end other than the econonmc welfare

of Louisiana and discrimnates against articles and services in

13



interstate commerce sol ely because of they are produced by anot her
state, it 1is a sinple neasure of economc isolationism or

protectionismthat the United States Constitution forbids.

A
Al t hough the Suprene Court has used a variety of fornul ations
for the Coomerce Clause limtation upon the states, the Court has
“consi stently distingui shed between outright protectioni smand nore

indirect burdens on the free flow of trade.” Lewis v. BT

| nvest nent Managers, Inc., 447 U.S. at 36. In recent years, a

conpr ehensi ve approach to determ ni ng when a state | aw vi ol ates the
Comrerce C ause has evol ved. A state law that affirmatively
discrimnates, either facially or in practical effect, against
interstate commerce is constitutionally valid only if the state
shows that the law actually furthers a “legitimte |ocal purpose”
and that this purpose could not be served as well by available

nondi scrimnatory neans. Oregon WAste Systens, Inc. v. Dept. of

Envtl. Quality, 511 U S. 93, 99-101 (1994), Miine v. Taylor, 477

U. S at 138, Hughes v. lahoma, 441 U. S. 322, 336 (1979). A state

law affirmatively discrimnates against interstate comerce if it
di sadvantages interstate commerce relative to intrastate commerce.

Oregon WAste Systens, Inc., 511 U.S. at 99. To be legitimate, the

| ocal purpose nust be unrel ated to econom c protectionism Wom ng

v. Gkl ahoma, 502 U. S. 437, 454 (1992), New Energy Co. of Indiana v.

Li nbach, 486 U.S. 269, 274 (1988).

In contrast, state |laws that regul ate evenhandedly with only

14



incidental effects on interstate comerce are invalid only if the
burden inposed on interstate comerce is “clearly excessive in

relation to the putative local benefits.” Oregon WAste Systens,

Inc., 511 U. S. at 99 (quoting Pike v. Bruce Church, Inc., 397 U S

137, 142 (1970)). A state |law regul ates evenhandedly when it is
both facially neutral and treats interstate and intrastate

interests equally. CTS Corp. v. Dynam cs Corp. of Anerica, 481 U S.

69, 87 (1987), Hunt v. WAshington State Apple Advertising Conm n,

432 U. S. 333, 350-53 (1977).

B
Appl yi ng these precepts to the present case, we concl ude that
Rul e One di scrim nates against interstate conmerce both onits face
and in practical effect. It is facially discrimnatory, as tax
exenption recipients and their contractors nust give Louisiana

products and | abor preferential treatnent “all other factors being
equal .”* The overall effect of Rule One is discrimnatory as it
inhibits the ability of contractors to offer enploynent to out-of -
state workers and to utilize supplies and other resources produced
by other states. Furthernore, conpliance with Rule One inposes
additional adm nstrative and operating costs on contractors who
choose to take advantage of resources with out-of-state sources
relative to the costs incurred by contractors utilizing only I ocal

| abor, contractors, and supplies.

Because Rule One discrimnates against interstate commerce,

“Rul e One, supra, note 1
15



the burden is shifted to the defendants to show that Rule One
serves a legitimate | ocal purpose which could not be served as wel |
by avail abl e nondi scrimnatory neans. This they have not done.
The asserted purpose of Rule One, reducing unenploynent in
Loui si ana, cannot save this rule. Reduci ng unenpl oynent by
di scouragi ng the use of out-of-state | abor and products constitutes
t he patent econom c protectionismthat the Comrerce C ause forbids.
“Nei ther the power to tax nor the police power may be used by the
state of destination with the aim and effect of establishing an
econom c barrier against conpetition with the products of another

state or the | abor of its residents.” Baldw n, 294 U. S. at 527. In
addition, even if reducing unenploynent in Louisiana were a
legitimate |ocal purpose, the defendants-appellants have not
produced any evidence to denonstrate that Rule One has actually
served this purpose or that it could not be served as well by

avai | abl e nondi scri m natory neans.

C.

Finally, we are not persuaded by the defendants-appellants’
argunent that Rule One’s discrimnatory tax exenption requirenent
falls wthin the narrow exception to the dormant Commerce C ause
for states in their role as “market participants.” “[The nmarket
participant]‘doctrine differentiates between a State’s acting in
its distinctive governnental capacity, and a State’'s acting in the
nmore general capacity of a market participant; only the fornmer is

subject tothe limtations of the negative Comerce C ause.’” Canps
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Newf ound/ Ovmatonna v. Town of Harrison, 117 S.Ct. 1590, 1606

(1997) (quoting New Enerqgy Co. of Indiana v. Linbach, 486 U S. at

277 (1988)). See Wiite v. WMassachusetts Council of Constr.

Enpl oyers, Inc., 460 U S. 204, 208 (1983)(Boston participated in

the construction industry by funding certain projects); Reeves,

Inc. v. Stake, 447 U.S. 429, 436-437 (1980)(South Dakota

participated in the market for cenent as a seller of the output of

the cenent plant that it owned and operated); Hughes v. Al exandria

Scrap Corp., 426 U. S. 794, 806 (1976) (Maryland, in effect, entered
the market for abandoned auto hul ks as purchaser by providing
bounties for their renmoval from streets and junkyards). For
pur poses of analysis under the dormant Conmerce Cl ause, a state
acting in its proprietary capacity as a purchaser or seller my

“‘favor its own citizens over others.’” Canps Newfound/ Onat onna V.

Harrison, 117 S.C. at 1606 (quoting Al exandria Scrap, 426 U. S. at

810) .

Rul e One’s tax exenption prerequisite cannot be characterized
as a proprietary activity falling wiwthin the market participant
exception. The tax program of which Rule One is a part has the
effect of subsidizing the initiation, relocation or expansion of

i ndustry, as do many dispositions of the tax |aws. See New Enerqgy

Co., 486 U.S. at 277. “‘That,’” the Suprene Court has expl ai ned,
““does not transformit into a formof state participation in the

free market.’” Canps Newf ound/ Owat onna, 117 S.Ct. at 1607 (quoti ng

New Energy Co., 486 U S. at 277). The function of Rule One and the

state tax programof which it is an elenent is neither the purchase
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nor the sale of construction materials or services, but the

assessnent and conputation of taxes--a prineval governnental

activity.’”” 1d. “A tax exenption is not the sort of direct state
involvenment in the market that falls wthin the nmarket-
participation doctrine.” 1d.

Concl usi on

As was true in Canmps Newfound/ Omvat anna and Bacchus | nports,

Ltd. v. Dias, 468 U S. 263 (1984), the facts of this particul ar

case, viewed in isolation do not appear to pose any threat to the
health of the national econony. Nevert hel ess, the history of
Comrerce C ause jurisprudence has shown that even the smallest
scale discrimnation can interfere with the project of our federal
uni on. As Justice Cardozo recognized, to countenance
discrimnation of the sort that Rule One represents would invite
significant inroads on our “national solidarity”:

The Constitution was framed under the dom ni on
of a political philosophy |ess parochial in
range. It was framed upon the theory that the
peopl es of the several states nust sink or
swm together, and that in the long run
prosperity and sal vation are in union and not
i n division.
Bal dwi n, 294 U.S. at 523.

The judgnent of the district court, insofar as it
prospectively invalidates and enjoins the enforcenent of Rule One,

i s AFFI RMVED.
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