United States Court of Appeals,
Fifth Grcuit.
No. 95-31240
Summary Cal endar.

Kenneth | KERD, I ndividually and on Behalf of his Mnor Child,
Laura | kerd; Sharon Ikerd, Individually and on Behal f of her M nor
Child, Laura Ikerd, Plaintiffs-Appellants,

V.

Duane BLAIR, Sheriff; Harold Varnado, Deputy Sheriff,
Incorrectly Sued as Ray Varnado; Roy Stevens, Deputy Sheriff,
Def endant s- Appel | ees.

Dec. 12, 1996.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

This appeal requires us to determ ne whether the district
court erred in granting a deputy sheriff's notion for judgnent as
a matter of | aw regardi ng an excessive use of force claim W hold
that the evidence viewed in the |light nost favorable to the
plaintiff is sufficient for a reasonable fact finder to conclude
that the deputy injured a ten-year-old girl when he violently and
W t hout cause jerked her out of a chair in the living roomof her
home and dragged her across the roomby her arm Accordingly, we
find that a reasonable jury could conclude that the deputy used
excessive force in violation of the Fourth and Fourteenth
Amendnents to the United States Constitution. W therefore vacate
the judgnent of the district court.

| . Proceedi ngs Bel ow.
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Plaintiffs Kenneth and Sharon | kerd, a marri ed coupl e, brought
this action for damages on their own behal f and on behal f of their
m nor daughter pursuant to 42 U S C 8§ 1983. The plaintiffs
alleged that they sustained injuries as a result of the
unconsti tutional conduct of several |aw enforcenment officers. The
plaintiffs alleged that on October 8, 1992, the defendants falsely
arrested Kenneth I|kerd and subjected him to excessive force,
intimdation, and harassnent. In addition, at the tine of the
alleged false arrest, the plaintiffs clained that officer Harold
Var nado, Jr., acting under color of state | aw, used excessive force
against Laura lkerd in violation of the Fourth and Fourteenth
Amendnent s.

A jury trial was commenced before a magistrate judge on
Novenber 6, 1995.%! At the close of the evidence, the defendants
moved for judgnent as a matter of |aw pursuant to Rule 50 of the

Federal Rules of Civil Procedure.? The court submtted the case to

!An earlier trial inthis case resulted in a mstrial because
of the unexcused absence of a juror. At the close of the
plaintiffs' evidence in the first trial, the court dismssed
several of the plaintiffs' clainms pursuant to Rule 50 of the
Federal Rules of G vil Procedure. See note 2. The dism ssed
clains are not at issue in this appeal.

2Rul e 50 provides, in part:

If during atrial by jury a party has been fully heard on
an issue and there is no legally sufficient evidentiary
basis for a reasonable jury to find for that party on
that issue, the court may determ ne the issue against
that party and may grant a notion for judgnent as a
matter of |aw against that party with respect to a claim
or defense that cannot under the controlling |law be
mai nt ai ned or defeated without a favorable finding on
t hat i ssue.



the jury wthout ruling on the defendants' notion.? After
deli berating for approximately eleven hours, the jury returned
verdicts in favor of the defendants on the false arrest and
excessive force clains asserted by Kenneth |IKkerd. The jury,
however, renai ned deadl ocked on Laura |kerd' s claimof excessive
force against Deputy Varnado in his personal capacity.

On Novenber 9, 1995, the court declared a mstrial wth
respect to Laura lkerd s claim The court indicated in a
conference with the parties' attorneys that Deputy Varnado's
pendi ng Rul e 50 noti on woul d be deni ed because of factual conflicts
in the record. Nonet hel ess, the court later reconsidered the
evidence and granted Deputy Varnado's notion for judgnent as a
matter of | aw because "the defendant's act could not have anount ed
to anything nore than a de mnims use of force.”" On Novenber 15,
1995, the court entered judgnent in favor of the defendants on all
clains, including Laura | kerd's excessive force claim This appeal
f ol | owed.

1. Standard of Review

We reviewthe district court's grant of judgnent as a matter
of Iaw de novo. Garcia v. Wnman's Hosp. of Texas, 97 F.3d 810, 812
(5th Cr.1996). W consider all of the evidence "in the |ight and

FED. R G v. P. 50(a)(1).

3 Whenever a notion for judgnent as a matter of |aw made at the
close of all the evidence is denied or for any reason i s
not granted, the court is deened to have submtted the
action to the jury subject to a |later determ nation of
the I egal questions raised by the notion....

FED. R G v. P. 50(Db).



with all reasonabl e i nferences nost favorable to the party opposed
to the notion." Id. (quoting Resolution Trust Corp. v. Craner, 6
F.3d 1102, 1109 (5th Cr.1993)). "If the facts and inferences
point so strongly in favor of the noving party that the review ng
court believes that reasonable jurors could not have arrived at a
contrary verdict, then we wll conclude that the notion should have
been granted."” 1d. (citing Boeing Co. v. Shipman, 411 F. 2d 365,
374 (5th G r.1969) (en banc)).
I11. Facts

On the norning of October 8, 1992, ten-year-old Laura |kerd
and her eight-year-old brother were at hone in their living room
wat chi ng tel evision. Deputies Harol d Varnado, Jr. and Roy St ephens
of the Washington Parish Sheriff's Ofice arrived at their hone
dressed in plain clothes. The officers did not identify thensel ves
but asked to speak to the children's father. Laura woke her father
who went to the front door to neet the deputies.

As Kenneth I|kerd approached the front door to neet the
deputies, he asked if he could help the officers. Deputy Varnado
responded: "You' re under arrest for nolestation of Jimy Buras'][s]
kids and your two kids."* After hearing these allegations, Laura
went into the living roomand started to cry. Kenneth |lkerd and
the deputies followed Laura into the living room

At this time, Deputy Varnado asked Kenneth Ikerd why his

‘Kenneth | kerd was never charged with any crine related to
t hese all egations. On the contrary, the authorities, including
Deputy Varnado, concluded that the child nolestation allegations
agai nst Kenneth | kerd were not true.
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children were not in school. M. Ikerd told the officers that he
had all owed themto stay hone as a reward for getting good grades
on their report cards. Wen the officers continued to press M.
| kerd on this issue, Laura prepared to say sonething. M. lkerd
told Laura to be quiet, but Deputy Varnado said that M. Ilkerd
shoul d shut up and | et her answer. When Deputy Varnado asked Laura
why she was not in school, Laura refused to answer and told himto
| eave her al one.

Deputy Varnado approached Laura and violently jerked her out
of her chair by her right arm and dragged her into the kitchen
Deputy Varnado told M. Ilkerd to shut up and get out of the way
whi | e he whi spered sonething into Laura's ear. M. lkerd left the
ki tchen pursuant to Deputy Varnado' s orders.

Laura's right arm had been broken and surgically repaired
about one year prior to this incident. Laura testified that the
force used by Deputy Varnado in pulling her out of the chair "hurt
alot.” Before this incident, Laura's arm had been healing wel
and her only conplaint to her famly was of mnor tingling in her
fingers. After this incident, however, Laura conpl ai ned nuch nore
frequently about her arm Ilanenting that she was experiencing
conpl ete nunbness in her fingertips and pain in the arm

Laura's physician testified that on October 15, 1992, when he
first exam ned Laura after the incident, Laura conplained of pain
in her forearmand tingling in her fingertips. Laura' s injury was
di agnosed as "mld soft tissue injury to the forearm" Prior to

the COctober 8 incident, Laura had not conplained to her doctor of



tingling in her fingers. Laura's doctor testified that such a
synpt om coul d have been caused by traunma or danage to the nerves of
Laura's forearmas a result of being grabbed.

In addition to her physical injuries, a clinical psychol ogi st
and a psychiatrist both diagnosed Laura as having suffered from
post-traumatic stress disorder as a result of the October 8
incident. After the incident, Laura had difficulty concentrating
and her grades in school dropped. Laura frequently cried when she
di scussed the incident or saw police cars, suffered fromrecurring
headaches and bad dreans, and frequently replayed the incident in
her m nd.

Deputy Varnado acknow edged in his testinony at trial that he
is a "big old boy" who wei ghed close to 300 pounds at the tine of
trial. Furthernore, Deputy Varnado testified that there was never
a need to use any physical force against Laura.® \Wen asked
whet her there was any need to place his hands on Laura, Deputy
Var nado responded, "None what soever."

| V. Legal Di scussion
Appel lants claimthat a reasonable jury could concl ude that
Deputy Varnado used excessive force against Laura lkerd in the
course of arresting her father. The Suprene Court has held that
"all clainms that | aw enforcenent of ficers have used excessive force
in the course of an arrest, investigatory stop, or other

"seizure' of a free citizen should be analyzed under the Fourth

Deputi es Varnado and Stephens both testified at trial that
Var nado never touched Laura's armat all.
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Amendnent and its "reasonabl eness' standard.. .. G ahamv. Connor,
490 U.S. 386, 395, 109 S.Ct. 1865, 1871, 104 L.Ed.2d 443 (1989).°
" As in other Fourth  Amendnent cont exts, however, t he
"reasonabl eness' inquiry in an excessive force claim is an
obj ective one: the question is whether the officers' actions are
"objectively reasonable’ in light of the facts and circunstances
confronting them wthout regard to their underlying intent or
motivation." 1d. at 397, 109 S.C. at 1872 (citations omtted).
It is clearly established lawin this circuit that in order

to state a claim for excessive force in violation of the

Constitution, a plaintiff nust allege "(1) an injury,’ which (2)

The Graham Court noted that "[a] "seizure' triggering the
Fourth Amendnent's protections occurs only when governnent actors
have, "by neans of physical force or showof authority, ... in sone
way restrained the liberty of a citizen.'" " 1d. (quoting Terry v.
Chio, 392 U.S. 1, 19 n. 16, 88 S.Ct. 1868, 1879 n. 16, 20 L. Ed. 2d
889 (1968)). It is undisputed that a seizure occurred in the
i nstant case when Deputy Varnado grabbed Laura lkerd's arm  See
Thomas v. Frederick, 766 F.Supp. 540, 553-55 (WD. La.1991)
(concluding that although the police never attenpted to arrest a
woman, a fourth amendnent seizure occurred when the police used
excessive force against her).

‘At one tinme, this circuit required a plaintiff to establish
a "serious injury" in order to prevail in an excessive use of force
action. See, e.g., Johnson v. Mrel, 876 F.2d 477 (5th G r.1989)
(en banc). Proof of serious injury is no |onger necessary for
claims based on conduct occurring after February 1992, when the
Suprene Court invalidated that requirenent. Hudson v. McMIIian,
503 U.S. 1, 4, 112 S.Ct. 995, 997-98, 117 L.Ed.2d 156 (1992). See
al so Knight v. Caldwell, 970 F.2d 1430, 1432 (5th G r.1992), cert.
deni ed, 507 U.S. 926, 113 S.Ct. 1298, 122 L.Ed.2d 688 (1993) ("The
Suprene Court's decision nakes clear that we can no | onger require
persons to prove "significant injury' ... under section 1983");
Dunn v. Denk, 79 F.3d 401, 404 (5th Cr.) (en banc), cert. denied,
--- Uus ----, 117 S.C. 61, --- L.Ed.2d ---- (1996) (Barksdal e,
J., concurring) ("Johnson v. Morel controlled fromearly July 1989
until late February 1992, when its significant injury prong was
overruled by Hudson v. McMIlian " (internal citations omtted)).
The alleged conduct in the instant case occurred on Cctober 8,
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resulted directly and only fromthe use of force that was clearly
excessive to the need;® and the excessiveness of which was (3)
obj ectively unreasonable.” Spann v. Rainey, 987 F.2d 1110, 1115
(5th CGr.1993) (internal quotations omtted). In gauging the
obj ecti ve reasonabl eness of the force used by a | aw enforcenent
of ficer, we nmust bal ance the anount of force used agai nst the need
for that force. Id.

I n Hudson v. MM Ilian, 503 U.S. 1, 9-10, 112 S. C. 995, 1000-
01, 117 L.Ed.2d 156 (1992), the Suprene Court recognized that
"[t]he Eighth Anendnent's prohibition of "cruel and unusual
puni shnments necessarily excludes fromconstitutional recognition de
mnims uses of physical force, provided that the use of force is
not of a sort "repugnant to the conscience of mnkind.' "
(internal quotations omtted). |In granting Deputy Varnado's notion
for judgnent as a matter of law, the district court relied on this
| anguage and concluded that the "defendant's act could not have
amounted to nore than a de mnims use of force."

The Hudson Court recogni zed that a constitutional violation
does not occur every tine an officer touches soneone. I n just
about every concei vabl e situation, sone anount of force or contact

would be too nomnal to constitute a constitutional violation.

1992, and is therefore controlled by Hudson.

8'n Dunn, 79 F.3d at 403, this court held that a § 1983
plaintiff can recover for "aggravation of a preexisting injury
caused by the use of excessive force." Thus, although Laura's
injuries were exacerbated by the fact that her arm had previously
been broken, this <circunstance does not preclude her from
recovering damages for any excessive force used agai nst her.
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When the force used is insufficient to satisfy the | egal standard
necessary for recovery, the amount of force is de mnims for
constitutional purposes.?®

The amount of force that is constitutionally permssible,
therefore, nust be judged by the context in which that force is
depl oyed. For exanple, a convicted prisoner clearly does not have
a cogni zabl e ei ght h anendnent clai mevery tine he or she is pushed
or shoved. See id. at 9, 112 S.C. at 1000 (quoting Johnson v.
dick, 481 F. 2d 1028, 1033 (2nd Gir.), cert. denied, 414 U S. 1033,
94 S. . 462, 38 L.Ed.2d 324 (1973)). Simlarly, even in the
fourth anmendnent context, a certain anount of force is obviously
reasonable when a police officer arrests a dangerous, fleeing
suspect. See Tennessee v. Garner, 471 U S. 1, 3, 105 S.C. 1694,
1697, 85 L.Ed.2d 1 (1985). On the other hand, in the context of
custodial interrogation, the use of nearly any anount of force may
result in a constitutional violation when a suspect "poses no
threat to [the officers'] safety or that of others, and [the
suspect] does not otherwise initiate action which would indicate to
a reasonably prudent police officer that the use of force is
justified." Ware v. Reed, 709 F.2d 345, 351 (5th G r.1983).

Simlarly, we believe that the anbunt of injury required to

prevail in an excessive force action depends on the context in

°l'n the fourth anendnent context, any force exerted by a |l aw
enforcenent officer that would be objectively reasonable under
Grahamwoul d al so be de m ni ms under Hudson. Simlarly, any force
t hat woul d be objectively unreasonabl e under G ahamwoul d not fall
wthin the de mnims | anguage of Hudson. |In other words, only one
inquiry is required to determ ne whether an officer used excessive
force in violation of the Fourth Amendnent.
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which the injury occurs.! Nonetheless, this circuit currently
requires a plaintiff to have "suffered at |east sone injury.”
Jackson v. R E. Cul bertson, 984 F.2d 699, 700 (5th G r.1993). As
the Suprene Court has recogni zed, however, "the extent of injury
suffered by a [plaintiff] is one factor that may suggest whet her
the use of force" was excessive "in a particular situation."
Hudson, 503 U.S. at 7, 112 S.C. at 999. Therefore, the anmount of
injury necessary to satisfy our requirenent of "sone injury" and
establish a constitutional violation is directly related to the
anount of force that is constitutionally perm ssible under the
ci rcunst ances.

W hold that the evidence presented in this case is
sufficient for a reasonable jury to conclude that Deputy Varnado
used objectively wunreasonable force against Laura lkerd in
vi ol ation of her rights under the Fourth and Fourteenth Anendnents
to the United States Constitution. Deputy Varnado acknow edged
that there was no need to use any physical force against Laura.
Laura was not under arrest and posed no threat to anyone. See

United States v. Sanchez, 74 F.3d 562, 566 (5th Cir.1996). 11

1°At | east one court has suggested that no physical injury is
required to state an excessive force claimwhhen a police officer
holds a gun to the head of a nine-year-old child and threatens to
pull the trigger. See McDonald, |1l v. Haskins, 966 F.2d 292, 292-
95 (7th Gr.1992). W need not address this issue because Laura
| kerd has alleged and presented evidence of physical injuries
resulting fromDeputy Varnado's conduct.

1See al so McDonald, 111, 966 F.2d at 292-95 (holding that the
facts that the plaintiff was nine-years-old, was not under arrest,
and posed no threat to the officers or the general community were
"the very ingredients relevant to an excessive force inquiry").
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Nonet hel ess, the appell ants produced evi dence that Deputy Varnado,
a 300-pound man, violently jerked Laura, a ten-year-old child, out
of her living room chair and dragged her into another room
Furthernore, the all eged force enpl oyed by Deputy Varnado resulted
in Laura suffering soft tissue injury to her forearm possible
nerve danmage, and post-traumatic stress disorder. Viewi ng the
evidence in the light nost favorable to Laura, as required under
Boeing, we conclude that the district court erred in granting
Deputy Varnado's notion for judgnent as a matter of |aw

The judgnment of the district court i s VACATED and REMANDED f or

further proceedings.
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