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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-40157

MVELI NDA PETTA, as Next Friend of N kka Petta and Cavin Petta,
M nors; NI KKI PETTA, a Mnor; CAVIN PETTA, a M nor,

Plaintiffs - Appell ees,
VERSUS

ADRI AN RI VERA, Individually and in his official capacity as Texas
Departnent of Public Safety H ghway Patr ol man,

Def endant - Appel | ant,
and
TEXAS DEPARTMENT OF PUBLI C SAFETY,

Def endant .

Appeal fromthe United States District Court
for the Southern District of Texas

June 9, 1998

Bef ore DUHE and DENNI'S, Circuit Judges, and DUVAL, District Judge!:
JOHN M DUHE, JR, Circuit Judge:
Oficer Adrian Rivera (“Rivera”) appeals the district court’s

denial of his notion for summary judgnent based on the defense of

Di strict Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



qualified immunity. For the reasons that follow, we reverse and
render.
FACTUAL BACKGROUND
Because the parties dispute certain facts, we summarize the
relevant incidents drawing inferences in the Iight nost favorable

to the nonnbvants. See Pfannstiel v. City of WMurion, 918 F.2d

1178, 1183 (5th G r. 1990).

On January 15, 1990, R vera, a Texas Departnent of Public
Safety (“TDPS’) Patrol O ficer, stopped Melinda Petta (“Petta”) for
speedi ng on Farm Road 70, sout hwest of Corpus Christi. Inside the
car were Petta’'s two children (“the Petta children”): a son, Cavin,
age 3, and a daughter, N kki, age 7. Following a brief argunent
over the speed Petta had been driving, Petta all eges Ri vera ordered

her out of the vehicle. Wen Petta refused to exit and rolled up

her w ndow, Petta alleges R vera “lost his tenper, becom ng
agitated, irrational, threatening and verbally and physically
abusi ve.” Ri vera then threatened to have her car towed. When
Petta still refused to exit her vehicle, she clains R vera began

screamng and cursing her, tried to jerk her door open, and
attenpted to smash her driver’s side window with his nightstick
The al l eged tirade cul m nated when R vera nenaced her with his . 357
Magnum handgun. Petta panicked and fled the scene. She cl ai ns
that Rivera fired a shot at her car as she drove away.

What foll owed was a hi gh-speed pursuit, involving other TDPS



officers as well as Rivera, that covered sonme 19 mles through the
crowded city streets of Corpus Christi. Petta clainms that during
the chase Rivera again shot at her vehicle, attenpting to bl ow out
her tires. The record shows that Rivera s superiors ordered him
not to fire at the fleeing car and that Rivera disregarded those
orders. The pursuit ended with Petta’s arrest by several officers
at her apartnent. Petta s children were never taken into custody
nor were they touched by any officers.
PROCEDURAL HI STORY

Petta, on behalf of her two m nor children, sued the TDPS and
Rivera, in both his official and individual capacities, asserting
various state law clainms and 8§ 1983 clainms for use of excessive
force in violation of the Fourth and Fourteenth Anendnents. The
court dismssed all state and federal clainms against the TDPS and
Rivera, in his official capacity, as barred by the Eleventh
Amendnent . As to Rivera in his individual capacity, the court
granted his notion for summary judgnent on plaintiffs’ § 1983 claim

based on the Fourth Amendnent. The court, citing Brower v. Inyo

County, 489 U.S. 593, 596-97 (1989), and California v. Hodari D.

499 U. S. 621, 624-26 (1991), found that no “seizure” of the

children had occurred? that would trigger Fourth Anmendnent

Plaintiffs did not appeal the district court’s dismssal of
their Fourth Anmendnent clains. Whet her the district court
correctly found no “seizure” of the children under these facts is
t herefore not before us.



prot ections.

Finding that R vera had not noved for dismssal or sunmary
judgnment with regard to the Fourteenth Amendnent clains, the court
allowed Rivera an additional ten days to file an appropriate
nmotion. Rivera accordingly filed a suppl enental notion for sunmary
j udgnent based on qualified imunity as to the Fourteenth Anendnent
cl ai ns. The court, however, denied Rivera’s notion wthout
expl anation and set for jury trial plaintiffs’ Fourteenth Arendnent
clai ns and suppl enental state | awcl ai ns of assault and battery and
negl i gence against Rivera, in his individual capacity. The court
|ater granted Rivera’s notion to stay trial pending his
interlocutory appeal.

DI SCUSSI ON
l.

Ceneral ly, appellate courts have jurisdiction to hear appeal s
only from*“final decisions” of district courts. See 28 U S.C. 8§
1291 (West 1993). Certain collateral orders have been recogni zed
as “final decisions” wthin the neaning of § 1291, i.e., those
which “[1] conclusively determne the disputed question, [2]
resol ve an inportant issue conpletely separate formthe nerits of
the action, and [3] [are] effectively unreviewabl e on appeal from

a final judgnent.” Puerto R co Agueduct and Sewer Authority v.

Metcalf & Eddy, Inc., 506 U S. 139, 142-43 (1993); see Cohen v.

Beneficial Industrial Loan Corp., 337 U S. 541, 546 (1949). A




district court’s order denying a defendant’s notion for summary
judgnent based on the defense of qualified inmunity is an
i mredi at el y appeal abl e “final decision” under the coll ateral order
doctrine where the order denies qualified immunity purely as a

matter of |aw Johnson v. Jones, 115 S. C. 2151, 2155 (1995)

Mtchell v. Forsyth, 472 U S. 511, 528 (1985); Boulos v. WIson,
834 F.2d 504, 509 (5th Gr. 1987). By contrast, when a district
court denies a qualified imunity defense based on its
determ nation that the summary judgnent record raises a genuine
i ssue of fact concerning the applicability of the defense, such
order is not immediately appeal able under the collateral order
doctrine. Johnson, 115 S.C. at 2156; Boulos, 834 F.2d at 5009.
Here, the district court denied Rivera’s notion for summary
judgnent based on the defense of qualified imunity wthout
supporting explanation. W are not precluded, however, from
reviewi ng the order. In such a case, the novant can claim on
appeal “that all of the conduct which the District Court deened
sufficiently supported for purposes of summary judgnent net the

Har| ow standard of ‘objective |egal reasonabl eness. Behrens v.

Pelletier, 116 S.C. 834, 842 (1996); Harlow v. Fitzgerald, 457

U S 800, 818 (1982). W nust therefore review the record to
determ ne what conduct the district court attributed to Rivera in
finding that he had violated clearly established | aw and was not,

therefore, entitled to the defense of qualified inmnity. Behrens,



116 S.Ct. at 842; Johnson, 115 S. G at 2159; Harlow, 457 U S. at
818.

As our discussion, infra, denpnstrates, our review of the
record shows that Rivera is entitled to the defense of qualified
imunity based on the undisputed fact that the Petta children
al | eged purely psychol ogical harmas a result of R vera s actions.
At the tine of these events, it was not “clearly established” in
our |aw that such non-physical harm gave rise to a constitutional
tort.

.

A police officer who, acting under color of state |aw,
subjects a United States citizen to a deprivation of his
constitutional rights is |iable for damages to the injured party.

See 42 U. S.C. 8§ 1983 (West 1997); Scheuer v. Rhodes, 416 U. S. 232,

237 (1974). The Suprene Court has read 8 1983 “in harnony with
general principles of tort imunities and defenses rather than in

derogation of them” |Inbler v. Pachtman, 424 U. S. 409, 418 (1976);

see Tenney v. Brandhove, 341 U S. 367, 376 (1951). Thus, a police

officer may interpose a defense of qualified imunity when faced

with a § 1983 action. Inbler, 424 U S. at 418; Pierson v. Ray, 386

U S. 547, 555-557 (1967); Rankin v. Klevenhagen, 5 F.3d 103, 108

(5th Gr. 1993).
The doctrine of qualified immunity shields a governnent

official performng discretionary functions from civil damages



liability, provided his conplained of actions neet the test of

“objective | egal reasonableness.” Harlow v. Fitzgerald, 457 U S.

800, 819 (1982). W assess the “objective reasonabl eness” of an
officer’s actions in light of legal rules that were “clearly

established” at the time those actions were taken. Ander son .

Creighton, 483 U. S. 635, 639 (1987).

W nust take care to identify the relevant “clearly
established law at the proper level of generality so that the
defense of qualified immunity will serve its intended purpose
i.e., to allow officers “reasonably [to] anticipate when their
conduct may give rise to liability for danmages.” Anderson, 483

U S at 639-40, quoting Davis v. Scherer, 468 U. S. 183, 195 (1984).

To that end, for a right to be “clearly established” we require
that its “contours ... nust be sufficiently clear that a reasonabl e
official would understand that what he is doing violates that
right.” Anderson, 483 U.S. at 640. It is not necessary, however,
that prior cases have held the particular action in question
unlawful ; “but it is to say that in the light of pre-existing | aw

t he unl awf ul ness nust be apparent.” 1d., citing Mtchell, 472 U S.

at 535 n.12 and Malley v. Briggs, 475 U S. 335, 344-45 (1986).

In Siegert v. Glley, the Suprene Court clarified the

“anal ytical structure” for addressing a claim of qualified
imunity. 500 U S. 226, 231-32 (1991). Once a defendant pleads a

defense of qualified imunity, the trial judge nmust first determ ne



“whether the plaintiff has alleged a constitutional violation at

all” under current | aw. Siegert, 500 U. S. at 232; see Rankin, 5

F.3d at 108 (“Wen evaluating whether a plaintiff stated a
constitutional violation, we |looked to currently applicable
constitutional standards.”). If the plaintiff has done so, the
judge then determnes whether the defendant’s actions were
“objectively reasonable” with reference to “clearly established
law at the time of the conduct in question. Siegert, 500 U S. at
231; Rankin, 5 F.3d at 108. W have observed that this analysis
will at tinmes lead to a “sonewhat schi zophreni c approach,” as, for
exanpl e, when a court nust apply conflicting | egal standards to the

two prongs of the test. See, e.qg., Rankin, 5 F.3d at 109 & n. 7.3

Wth those principles in mnd, we now turn to the nerits of
Rivera’s qualified inmunity defense. W review de novo the deni al
of Rivera’s notion for summary judgnent on the basis of qualified

i nuni ty. Hale v. Townley, 45 F.3d 914, 917 (5th Cr. 1995);

Salas v. Carpenter, 980 F.2d 299, 304 (5th Cr. 1992).

] n Rankin, we applied Hudson v. MMl lian, 503 U.S. 1 (1992),
tothe initial “constitutional violation” question, while applying
Shillingford v. Holnes, 634 F.2d 263 (5th Gr. 1981), to the
“clearly established | aw’ question, even though Hudson had al tered
the Shillingford test for Ei ghth Anendnent viol ations. See Hudson,
503 U.S. at 9-10; Shillingford, 634 F.2d at 265. This apparent
conundrum was inevitable, however, because the qualified imunity
analysis requires us to evaluate the state of a “constitutional
violation” at two different tines, i.e., when the plaintiff files
his lawsuit and when the all egedly violative conduct occurred. See
Siegert, 500 U S. at 231-32.




A
The Petta children claimthat Ri vera s abusive behavi or and
use of excessive force during the initial stop and ensui ng chase
caused themsevere enotional harmand t hus deprived themof |iberty

W t hout due process, in violation of the Fourteenth Anendnent.

See, e.qg., Landol-Rivera v. Cruz Cosne, 906 F.2d 791, 796 (1st Cr.

1990); Pleasant v. Zam eski, 895 F.2d 272, 276 n.2 (6th Gr. 1990);

Sinal oa Lake Omers Ass’'n v. City of Sim Valley, 882 F.2d 1398,

1408 n.10 (9th Cir. 1989).% W assunme w thout deciding that the
Petta children have alleged a constitutional violation under
current | aw because we find that, at the time of the incident in
question, the law was not “clearly established” that a police
of ficer's use of excessive forceresulting in purely enotional harm
rose to the level of a constitutional due process violation.

B.

‘W cite cases fromother Circuits because, as our di scussion,
infra Part 111.B.4 denonstrates, we have not found cases in our
Circuit, post-Gaham v. Connor, 490 U S. 386 (1989), analyzing
excessive force clains under the Fourteenth Anendnent where,
although in the context of an arrest or investigatory stop, no
technical “seizure” had occurred for Fourth Anmendnent purposes.
G. lkerd v. Blair, 101 F. 3d 430, 433 n.6 (5th Cr. 1996); Muille
v. Gty of Live OGak, 918 F.2d 548, 550-51 (5th Cr. 1990).

But _see lkerd, 101 F.3d at 434 n.10 (declining to address
i ssue, in Fourth Arendnent context, whether sonme physical injuryis
required to state excessive force claim, and Hnojosa v. Gty of
Terrell, Texas, 834 F.2d 1223, 1230 (5th Cr. 1988)(declining to
reach i ssue, outside Fourth Anmendnent context, “whether or not sone
type of physical injury will in every instance be necessary for [§]
1983 liability in a use of excessive force claim). See discussion
infra Part 111.B.3.




In order to assess what “clearly established” |egal standards
governed Rivera's actions on January 15, 1990, we nust trace the
origins inthis Grcuit of a Fourteenth Anendnent cl ai mbased on a
police officer’s use of excessive force.

1

In Shillingford v. Holnes, 634 F.2d 263, 265 (5th Cr. 1981),
we first sketched the paranmeters of such a claim relying in part

on Hall v. Tawney, 621 F.2d 607, 613 (4th G r. 1980), and Johnson

v. Qick, 481 F.2d 1028, 1033 (2nd Cr. 1973). We defined the
“constitutional tort” thus:

If the state officer’s action caused severe
injuries, was grossly disproportionate to the
need for action under the circunstances and
was inspired by malice rather than nerely
carel ess or unw se excess of zeal so that it
anounted to an abuse of official power that
shocks the conscience, it should be redressed
under Section 1983.

Shillingford, 634 F.2d at 265. Regarding the “severe injury”

requi renent, we specifically noted that “[t]he degree of force
exerted and the extent of physical injury inflicted that together
anount to a constitutional deprivation nust, of course, be
determ ned by the facts of a given case.” |d. W thus avoided
drawi ng any “bright |lines” based on the severity of a particular
injury that would separate constitutional from non-constitutional

violations. 1d., citing Baker v. MCollan, 443 U. S. 137 (1979).

Furthernmore, in addressing the factual situation presented in

10



Shillingford,® we focused as nuch on the potential for severe

injury created by the policeman’s conduct as on the actual injury

itself. Shillingford, 634 F.2d at 266 (“That the results of the

attack on Shillingford s person were not crippling was nerely
fortuitous. That sane bl ow m ght have caused blindness or other
permanent injury.”).

Shillingford provided the standard for excessive force cl ai ns

in this Crcuit for the next eight years.’” W note, however, a

®shi | li ngford involved a policeman’s unprovoked attack of a
bystander who was attenpting to photograph an arrest. The
policeman smashed Shillingford s camera into his face wth a
ni ghtstick, destroying the canmera and l|lacerating Shillingford s

f or ehead. Shillingford, 634 F.2d at 264.

'See, e.qg., Raley v. Fraser, 747 F.2d 287, 289 (5th Cir. 1984);
Lynch v. Cannatella, 810 F.2d 1363, 1375 (5th Gr. 1987); Stevens
v. Corbell, 832 F.2d 884, 889 (5th Gr. 1987); H nojosa v. Gty of
Terrell, Texas, 834 F.2d 1223, 1229 (5th Cr. 1988); Brunfield v.
Jones, 849 F.2d 152, 156 (5th Gr. 1988). 1In 1986, however, the
Suprene Court decided Wiitley v. Albers, 475 U. S. 312 (1986), which
may have inposed a slightly different standard on excessive force
clains based on the Eighth Amendnent’s prohibition of cruel and
unusual puni shnents. In Wiitley, the Court stated that “whether
the neasure taken inflicted unnecessary and wanton pain and
suffering ultimately turns on ‘whether force was applied in a good
faith effort to maintain or restore discipline or maliciously or
sadistically for the very purposes of causing harm’” Witley, 475
U S at 320-21, quoting Johnson v. dick, 481 F.2d 1028, 1033 (2nd
Cr. 1973). W observe, however, that in fornulating its standard
for Eighth Anmendnent excessive force violations in 1986, the
Suprene Court relied on Johnson v. dick, supra, the sane case the
Shillingford court had relied on. See Shillingford, 634 F.2d at
265. Al so, we have before held that the Witley test did not
govern a Fourteenth Amendnent excessive force claimin 1987, see
Stevens, 832 F.2d at 889, while at the sane tine noting the Suprene
Court’s statenment in Wiitley that “at least in the prison security
guard context, the ‘Due Process clause affords no greater
protection than does the Cruel and Unusual Punishnment C ause.’”
Id., quoting Witley, 475 U.S. at 327. Thus, it seens uncl ear

11



handf ul of decisions applying Shillingford that shed |light on the

guestion before us.

In MFadden v. lucas, 713 F.2d 143 (5th Gr. 1983), we

considered a prisoner’s 8 1983 claim alleging, inter alia, that
twenty-two correction officers forced him through an “intimdating
show of force,” to shave his beard, which he wore for religious
reasons, in violation of the First and Ei ghth Anendnents. I n
determ ni ng whether the plaintiff had stated a claimthat his right
to be free fromcruel and unusual punishnent had been viol ated, we

relied on Shillingford and Johnson v. Qdick, supra. |d. at 146.

We found that plaintiff’s conpl aint

[fell] so short of stating a section 1983
cause of action as to warrant sua sponte
dism ssal by the court below. The plaintiff
has nowhere alleged that he was physically
assaul t ed. In fact, the plaintiff nowhere
al | eges that, except for the commonpl ace event
of being shaved, any touching of his person
occurred at all.

Id. at 146-47. W went on to state that, even if the officers’
show of force could be considered excessive, “we nust, in the
absence of physical abuse, <concur wth the lower court’s
dismssal.” 1d. at 147 (enphasis added). The absence of physi cal

abuse seened to us, under those circunstances, to prevent the

whet her there was a different standard for Ei ghth Anendnent, as
opposed to Fourth and Fourteenth Anmendnent, excessive force clains
in 1986; as our discussion, infra, denonstrates, however, the need
to di stinguish becane clearer with the Suprene Court’s decisions in
G ahamv. Connor, 490 U. S. 386 (1989), and Hudson v. MM Ilian, 503
US 1(1992).

12



al | eged m sconduct from“shock[ing] the conscience.” 1d., quoting

Rochin v. California, 342 U S. 165, 172 (1952).

In Coon v. Ledbetter, 780 F.2d 1158 (5th Gr. 1986), we

allowed a 8§ 1983 claim for excessive force on behalf of a young

child under circunstances somewhat simlar to ours. I n Coon, the

police allegedly fired into a trailer attenpting to apprehend the
trailer’s owner, Billy Dan Coon. Coon’s four-year-old daughter
Racheal , was inside the trailer when the shot was fired. Although
the facts do not indicate that Racheal suffered anything but
“sl eepl essness and nightmares” after the incident, we nonethel ess
found that she had sufficiently alleged a violation of her
constitutional rights. 1d. at 1160-1161.°8

In Coon, we addressed the contours of the excessive force
claim in the context of whether the plaintiffs had adequately
all eged a constitutional violation. |d. at 1160-61. W discussed
the officers’ defense of qualified imunity only insofar as it

could arise on retrial. 1d. at 1164. W did not, in any case,

8Addr essi ng why Racheal had al |l eged sufficient “personal |oss
required for a constitutional claim” and why her not her, Dana, had
not, we stated:

There was no evidence that any act of the deputies was
directed toward Dana; she was not directly involved in
the shooting and was with the deputies when it occurred.
Racheal , however, was inthe trailer. There was evidence
that Coon staggered into the trailer and while he was
there attenpted to protect Racheal fromthe gunfire, and
t here was evi dence that Deputy Gussberry fired a round of
heavy buckshot into the trailer at that tine.

Id. at 1161.

13



squarely address the question whether non-physical injury alone

could satisfy the Shillingford test (although we certainly inplied

that it would). Regarding the applicability of qualified immunity,
we nerely observed that “[u]se of excessive force in nmaking an
arrest violates clearly established rights, and the doctrine of

qualified imunity therefore does not shield an officer who uses

excessive force.” 1d.
W do not call GCoon into question, however. In 1986,
Shillingford was “clearly established aw in this area and we had

not yet drawn any “bright |ines” between constitutional and non-
constitutional violations on the basis of physical or non-physi cal
injuries (see discussioninfraat I11.B.3). Thus, the Coon court’s
inplicit finding that the officers’ conduct there satisfied the

Shillingford test (and in particular that Racheal Coon’s injuries

were “severe,” see Shillingford, 634 F. 2d at 265) appears justified

inlight of “clearly established” legal rules at that tine.

Shortly after Coon, we decided Checki v. Wbb, 785 F.2d 534

(5th GCr. 1986), in which police officers allegedly chased the
plaintiffs at high speeds wthout probable cause and then
physi cal |y abused them at a police roadblock. 1d. at 535-36. 1In
finding that the plaintiffs had filed suit in a proper venue under
28 U.S.C. 8 1391 and had thus interrupted prescription under
Loui siana |l aw, we considered where the plaintiffs’ constitutional

claim “arose” for purposes of the federal venue statute. 1d. at

14



537- 38. W held that, although the plaintiffs sustained all
physical injuries in the Mddle District of Louisiana, they could
have properly all eged a constitutional violation arising out of the
of ficers’ conduct (the high-speed chase) in the Eastern District:

It cannot be reasonably argued that no serious
physi cal danger confronts civilians who are
forced to travel at speeds over 100 nph in
their attenpt to flee a terrorizing police
of ficer. Furthernore, there is no valid
reason for insisting on physical injury before
a section 1983 claim can be stated in this
cont ext . A police officer who terrorizes a
civilian by brandi shing a cocked gun in front
of that civilian’s face may not cause physi cal
injury, but he has certainly laid the building
bl ocks for a section 1983 cl ai magai nst him

Id. at 538. Thus, we found venue proper in the Eastern District of
Loui si ana. 1d.

Over a year later we decided Jefferson v. Ysleta | ndependent

School District, 817 F.2d 303 (5th Gr. 1987). 1In Jefferson, the

parents of an eight-year-old girl sued school officials under 8§
1983 for allegedly tying her to a chair with a junp rope for the
greater part of two days, denying her access to the bathroom and
thereby causing her “humliation and nental anguish ... and
[impairment] in her ability to study productively.” [1d. at 304.
We affirmed the district court’s rejection, on summary judgnent, of
the defendants’ claimof qualified i munity:

W are persuaded that in January 1985, a

conpetent teacher knew or should have known

that to tie a second-grade student to a chair

for an entire school day and for a substanti al
portion of a second day, as an educational

15



exercise, Wth no suggested justification,
such as puni shnent or di sci pli ne, was
constitutionally inpermssible.

Id. at 305. W found, citing Shillingford, that plaintiffs’

allegations, if proven, “would inplicate, inter alia, Jardine’s
fifth and fourteenth anmendnent rights to substantive due process,
specifically her right to be free from bodily restraint.” 1d.°
Again, we did not squarely address whether non-physical injuries
(which are all that were alleged in Jefferson, although the clained
constitutional wongs clearly invol ved prol onged physi cal distress)

would satisfy the Shillingford “severe injury” requirenent.

| nstead, we focused on the outrageous conduct of the defendants.
See id.

Less than a year |later, we addressed in Hnojosa v. Gty of

Terrell, Texas, 834 F.2d 1223 (5th G r. 1988), the hypothetica

situation posited in Checki (supra, 785 F.2d at 538), but perhaps

reached a different result than the Checki panel had predicted.
There, the plaintiff sued several officers under § 1983 for

al | egedl y usi ng excessive force agai nst hi mwhere, in the course of

°As our discussion of |egal developnents subsequent to
Jefferson denonstrates (see discussioninfralll.B.3), we need not
di stinguish Jefferson. W do point out, however, that the
constitutional right relied upon in Jefferson, while deriving from
the due process clause, was slightly distinct fromthat relied on
by the Petta children. Arguably, a due process right “to be free
from bodily restraint,” see Jefferson, 817 F.2d at 305, 1is
conceptually different froma due process right “to be free from
excessive force,” where the clained excessive force does not
involve any bodily restraint or “danage to a person’s bodily
integrity,” see Shillingford, 634 F.2d at 265, whatsoever.

16



an al tercation and subsequent arrest, an officer waved a gun in the
plaintiff’s face. W treated the plaintiff’s clainms as arising
under the Fourteenth Amendnent, however, because we found that the
al l eged excessive force (waving a gun in the plaintiff’'s face)
occurred before, and was not involved in, the plaintiff’s

subsequent arrest. See id. at 1229 n.7. W found that the

plaintiff had not produced sufficient evidence under Shillingford

to support the jury’'s finding in his favor on the excessive force
claim W therefore reversed the district court’s denial of the
defendant’s notions for judgnent notw thstanding the verdict and
for newtrial. 1d. at 1229-31.

W found in Hinojosa that the plaintiff’s injury “which
[could] only be characterized as tenporary enotional distress,
sinply [did] not rise to a level that can be redressed for such a
cl ai munder section 1983.” 1d. at 1229. W then stated that

[t]here is absolutely no evidence ... that
Hi noj osa was struck, or even touched, during
the incident. H nojosa did not claimto have
suffered even mnor physical injuries or
i ntrusion.
Id. (enphasis added). Wile those statenents strongly suggest that

t he Hi noj osa panel woul d have required sone physical injury to neet

the Shillingford “severe injury” requirenent, the panel went on to

state that “[t]his Court does not here determ ne whether or not
sone type of physical injury will in every instance be necessary

for section 1983 liability in a use of excessive force claim”

17



2.

In sum Shillingford was the “clearly established |aw

governing nost, if not all, excessive force clains fromJanuary 15,

1981 until July 5, 1989, when we deci ded Johnson v. Mirel, 876 F. 2d

477 (5th CGr. 1989)(see infra Part 111.B.3). We pause here,
however, to assess the state of the law just prior to Johnson to
denonstrate that Oficer Rivera mght not be entitled to qualified

immunity if Shillingford and its progeny had continued to be

“clearly established law for the Petta children’ s cl ai ns.

As the | aw stood under Shillingford, MFadden, Coon, Checki,

Jefferson and Hinojosa (see supra), our Crcuit seened to nmake an

anal ytical distinction between (1) cases deciding whether a
defendant was entitled to qualified immunity on a claim of

excessive force (see, e.qg., Jefferson, 817 F.2d at 305; Lynch v.

Cannatella, 810 F.2d 1363, 1374 (5th Cr. 1987)) and (2) cases
determ ning whether a plaintiff had sufficiently all eged a cause of

action for excessive force under 8§ 1983 (see, e.q., Shillingford,

634 F.2d at 265; Hinojosa, 834 F.2d at 1229-30).% Such a

“The Hi noj osa panel seened to cite with approval the Seventh
Circuit’s decision in GQune v. Morissette, 772 F.2d 1395 (7th Cr
1985), which stated that “the ultimate question hereis, after all,
whet her the use of force was so egregious as to be constitutionally
excessive, and the presence of sone physical injury is certainly
relevant to that determnation.” 1d. at 1401.

“Coon, we should note, is sonewhat of an anomaly since it
addressed both questions, see Coon, 780 F.2d at 1160-61, 1164, but
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distinction is justified in the follow ng sense: in the forner
cases, we focused on the “objective reasonableness” of the
defendant’s actions in order to further one purpose of the
qualified imunity defense, 1i.e., “to insure that [public
officials] do not hesitate to take actions reasonably calculated to
advance the public good,” Lynch, 810 F.2d at 1374; in the latter

cases, we focused, inter alia, on the severity of the alleged

i njury, because the purpose of such threshold requirenents in a §

1983 excessive force <claim is to distinguish potential

constitutional violations from nere breaches of state tort | aw.

Hi nojosa, 834 F.2d at 1229; Shillingford, 634 F.2d at 264. | t

woul d then followthat the “severity” of a particular injury would
be determ native only in the second group of cases: i.e., where we
are assessing whether a plaintiff has adequately pled a

constitutional violation. See, e.qg., H nojosa, 834 F.2d at 1230;

Qune, 772 F.2d at 1401.
| f such were the analysis in the Fifth Grcuit today, the
Petta children could plausibly argue that Riverais not entitled to

assert the defense of qualified imunity: Ri vera’s conduct

violated “clearly established |aw (i.e., Shillingford) because it
woul d have been apparent to a reasonable officer that such conduct
(a high-speed chase, shooting at the fleeing car’s tires) in

response to a speeding violation (1) was grossly disproportionate

considered the severity of the plaintiff’s injury under neither.
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to the need presented, (2) was notivated by malice, ! and (3) could

have caused severe injuries.?® See, e.qg., Hnojosa, 834 F.2d at

1229. That is the position of the dissent (see infra at _ ), as
we understand it. Qur precedents intervening between 1988 and
January 15, 1990 (the tinme of the conduct in question here),
however, slightly alter the focus of our qualified immunity
anal ysis (see discussion infra Part 111.B.3) and constrain us to
part conpany with the dissent.

3.

In Gaham v. Connor, 490 U S. 386 (1989), the Suprene Court

hel d t hat

all clains that | aw enforcenent officers have
used excessive force--deadly or not--in the
course of an arrest, investigatory stop, or
other “seizure” of a free citizen should be
anal yzed under the Fourth Amendnent and its
“reasonabl eness” standard, rather than under a
“substantive due process” approach.

Graham 490 U. S. at 395. The Court thus rejected the Johnson v.

dick test (see discussion supra Part I11.B.1) for those excessive

force clains that inplicate the Fourth Amendnent’s “explicit

2In any event, plaintiffs could have argued that the summary
j udgnent record presented genui ne factual disputes as to the first
two elenments and that the district court’s denial of R veras
qualified immunity defense was therefore unrevi ewable on appea
under the collateral order doctrine. See discussion supra Part |
see al so Johnson v. Jones, 115 S.C. at 2156.

BUnder the Shillingford analysis, whether Rivera' s conduct in
actual fact caused “severe injuries” would only be an appropriate
i nqui ry i n addressi ng whet her the Petta children adequately all eged
a constitutional violation. See Shillingford, 634 F.2d at 266.
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textual source of constitutional protection against this sort of
physically intrusive governnmental conduct....” 1d.* The Court

endorsed the Johnson v. dick test, however, in the context of an

Ei ght h Anmendnent excessive force claim 1d. at 398 n.11 (Johnson
v. @ick test “mght be useful in analyzing excessive force clains
brought wunder the Eighth Anendnent.”). Finally, the Court
recogni zed that the due process clause could have continuing
viability in excessive force clainms not inplicating a specific Bil
of Rights protection. Gaham 490 U S. at 395 n. 10 (because it is
uncl ear whet her the Fourth Anendnent extends to pretrial detainees,
“the Due Process Clause protects a pretrial detainee fromthe use
of excessive force that anpunts to puni shnent.”).

Expressly relying on G aham our en banc Court addressed, in

Johnson v. Morel, 876 F.2d 477 (5th Gr. 1989), whether the

plaintiff had stated a Fourth Anendnent viol ation where an officer
roughly handcuffed him during an investigatory stop, allegedly

resulting in permanent scars on his wists. Johnson, 876 F.2d at

“The Fourth Amendnent standard, as explicated by the Court,
assesses the “objective reasonabl eness” of an officer’s conduct by
focusi ng on

the facts and circunstances of each particular
case, including the severity of the crine at
i ssue, whether the suspect poses an i nmmedi ate
threat to the safety of the officers or
ot hers, and whether he is actively resisting
arrest or attenpting to evade arrest by
flight.

Id. at 396, citing Tennessee v. Garner, 471 U.S. 1, 8-9 (1985).
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478-79. W stated that “[t]here can be a constitutional violation
only if significant injuries resulted from the officer’s use of
excessive force.” Id. at 479-80.'® Notably, we appended the
follow ng footnote to our “significant injury” holding:

We think it unlikely that such a significant

infjury wll be caused by unnecessary force

W t hout significant physical injury. However,

on the facts before us here, we do not decide

whet her a significant but non-physical injury

woul d be legally sufficient.
Id. at 480 n. 1. Finding that the plaintiff had created a fact

issue as to whether his injuries were “significant,” we allowed him
to go forward with his excessive force claim |d. at 480.

Judge Rubin, joined by six other Judges, concurred in the
Court’s judgnent, but criticized the mpjority, inter alia, for

adding a “significant injury” requirenent to the Fourth Amendnent

claim Johnson, 876 F.2d at 480-81 (Rubin, J., concurring).?®

“We set forth the required elenents for an excessive force
cl ai mbased on a violation of the Fourth Amendnent as:

(1) a significant injury, which

(2) resulted directly and only fromthe use of force that
was clearly excessive to the need; and the excessiveness
of which was

(3) objectively unreasonabl e.

Johnson, 876 F.2d at 480. At the sane tine, we “overrule[d] al
previ ous decisions of the circuit to the contrary.” 1d.

Sj gnificantly for our purposes, Judge Rubin remarked that
“[el]ven wunder the stringent Fourteenth Anmendnent ‘shock the
conscience’ test, a plaintiff could recover for a policeman’ s use
of excessive force wthout denonstrating that he had suffered
severe, permanent, or physical injuries.” Johnson, 876 F.2d at 481
(Rubin, J., concurring)(enphasis added). Judge Rubin cited Check
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Additionally, Judge Rubin dissented from the nmgjority opinion
insofar as it read G ahamto bar the plaintiff’s due process clains
for abuse that occurred before and after the arrest. |d. at 482-

84: see Graham 490 U.S. at 394-95 & n. 10.

Johnson v. Morel remained the lawin this Crcuit until Hudson

v. MMllian, 503 U.S. 1, 7-8 (1992), although itself in the Ei ghth

Amendnent context, overruled by inplication Johnson's “significant

injury” requirenent. See, e.qg., Harper v. Harris County, Texas,

21 F.3d 597, 600 (5th Cr. 1994)(“We now hold that the Johnson

standard is no longer valid in the wake of Hudson v. MMIIlian

7). Between July 5, 1989 and February 25, 1992, however,

Johnson v. WMrel was “clearly established |aw regarding an

excessive force claimbrought under the Fourth Anmendnent. As we
have noted above, this is the relevant “l egal wi ndow w thin which
we mnmust |look to determne whether Oficer Rvera s actions on
January 15, 1990 were “objectively reasonable.”

The nost significant developnent in our GCrcuit’'s |aw

regardi ng excessive force clains and qualified inmunity cane,

v. Webb (see supra Part 111.B.1) for the proposition that non-
physical injuries were cogni zable under the due process cl ause.
Id. at 481 n.9.

YReversing the Fifth Circuit, the Suprenme Court in Hudson held
that a prisoner was not required to prove “significant injury” as
a prerequisite to his E ghth Amendnent excessive force claim
i nstead, the Court adopted the Wiitley v. Albers (see supra note 7)
“malicious and sadistic” standard for all Ei ghth Arendnent
excessive force clainms. Hudson, 503 U.S. at 6-7.
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ironically,?!® alnost three years after the Johnson v. Mrel w ndow

closed, in Dunn v. Denk, 54 F.3d 248 (5th Cr. 1995), rev'd en

banc, 79 F.3d 401 (5th Cr. 1996). In Dunn, a police officer
arrested the plaintiff in January, 1990, and in doing so all egedly
threw her facedown in a ditch, put his knee in the small of her
back, handcuffed her, pulled her up by her arns and placed her in
his squad car. Dunn, 54 F.3d at 249. The plaintiff, who was on a
weekend pass froma nental institution and was bei ng driven hone by
her friend when they were stopped, alleged she suffered only m nor
brui ses but serious psychological injury. Id. She sued the
of ficer under 8§ 1983 for malicious prosecution and use of excessive
force; the jury found for her on the latter claim |d.

The Dunn panel found that the officer was not entitled to
qualified immunity, because “[i]t was clearly established before
January 1990, when Denk arrested Dunn, that both physical and
psychol ogi cal injuries were conpensable in civil rights actions.”

Id. at 250, citing H nshawv. Doffer, 785 F.2d 1260 (5th Cr. 1986)

and Keyes v. Lauga, 635 F.2d 330 (5th Gr. 1981). The Dunn

majority thus included “significant injury” as a conponent of the

restrospective, “clearly established |law prong of the qualified

¥ ronic, because normally we would |ook only to case law in
effect on January 15, 1990, to determ ne what |law was “clearly
established” at that tine. The two decisions in Dunn v. Denk are
rel evant, however, because they provide a retrospective assessnent
of what “clearly established | aw’ was regardi ng a Fourth Amendnent
excessive force claimin January, 1990. See Dunn, 79 F.3d at 402;
54 F.3d at 250.
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i muni ty anal ysi s:

Al t hough no longer required, at the tine of
this incident significant injury was a
necessary el enent of an excessive force claim
Accordi ngly, to defeat Denk’s qualified
imunity defense Dunn was obliged to prove a
significant injury.

Dunn, 54 F.3d at 249 (enphasis added); see Siegert, 500 U S at

231; Rankin, 5 F.3d at 108-09 & n.7; see al so discussion supra Part
I11.B. 1. Al t hough he dissented, Judge Barksdale, 1like the
majority, viewed the “significant injury” requirenent as an el enent
of the “clearly established |aw guiding the officer’s conduct at
the tine of the incident.'® He sinply disagreed with the ngjority
t hat, under Johnson in 1990, it was “clearly established” that the
plaintiff had a constitutional right to be free from non-physi cal,
psychol ogi cal injury resulting fromexcessive force. See Dunn, 54
F.3d at 256 (Barksdale, J., dissenting).

A fragnented en banc Court vacated the Dunn panel opinion and

found the officer entitled to qualified inmunity. See Dunn v.

Denk, 79 F.3d 401, 403 (5th Gr.)(en banc), cert. denied 117 S. C

61 (1996). Eleven judges joined Part | of Judge King’'s “majority”

®Judge Barksdale initially observed: “lIt goes w thout saying
that, to avoid a qualified immunity defense, a plaintiff nmust claim
a constitutional violation that was clearly established at the tine
of the all eged wongful conduct.” Dunn, 54 F.3d at 253 (Barksdal e,
J., dissenting). He later stated that “even assum ng ar guendo t hat
nonphysi cal injury can be ‘significant’ under Johnson, the question
remai ns whether this rule was ‘clearly established at the tine of
the incident in issue, so as to place Oficer Denk outside the
protection of qualified imunity.” 1d. at 255.
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opi nion, six of those judges by way of separate concurrence.?

While conceding that wunder Hudson v. MMIllian, supra, the

plaintiff’s injury may well have satisfied present constitutional
standards, see 79 F. 3d at 402-03, Judge Ki ng conti nued her anal ysis
by “look[ing] to the state of the |law when the arrest at issue

occurred.” 1d. at 403, citing Harper, 21 F.3d at 601.% Judge

King went on to state:

G ven the explicit |anguage of Johnson, and
its footnote 1 in particular, we conclude that
the law at the tinme of this arrest was
uncertain regarding whether “a significant
infjury wll be caused by unnecessary force
W t hout significant physical injury.” On the
present facts, Denk was entitled to qualified
immunity from the clains asserted in this

®Judge King’s opinion was joined by Judges Garwood,
Hi ggi nbot ham Davi s and Duhé. Judge Bar ksdal e concurred separately
in Part | of Judge King’ s opinion, but dissented to Part Il; he
was j oi ned by Judges Jolly, Jones, Smth, Garza and DeMbss. Judge
Reavl ey, joined by Chi ef Judge Politz and Judges W ener, Benavi des,
Stewart, Parker and Dennis, dissented. Judge Dennis also wote a
separate dissent. Wen we have sifted through the weckage, it is
clear that Part | of the Dunn en banc deci si on conmanded a majority
of the Court (el even judges).

“Thus, it seens clear that Judge King' s anal ysis was directed
towards the second prong of the qualified inmmunity analysis, i.e.,
whet her the officer’s actions were “objectively reasonabl e” under
“clearly established aw at the tine of the incident in question.
As support for that conclusion, we note that Judge King cited to
the part of Harper v. Harris County, Texas that enphasized “the
obj ecti ve reasonabl eness of a governnent official’s conduct nust be
measured with reference tothe lawas it existed at the tine of the
conduct in question.” Harper, 21 F.3d at 601 (enphasis added).
Later on that sane page, the Harper panel chided the district court
for “not consider[ing] the seriousness of the alleged injuries in
determning whether the officer’s conduct was objectively
reasonable.” 1d. Such a qualified imunity analysis mrrors that
enpl oyed by both the panel and en banc decisions in Dunn.
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case.

Dunn, 79 F.3d at 403, quoting Johnson, 876 F.2d at 480 n.1.?%

Thi s hol di ng denonstrates the sanme qualified inmnity anal ysis
as that enployed by the Dunn panel majority and dissent, supra.
Judge King relied on the significance of the injury as, using the
defendant’s phrase, an “objective, validating event of the
reasonabl eness of force used in making an arrest.” Dunn, 79 F.3d
at 403. The dissent to the en banc decision confirms this view
In arguing that the mpjority “distort[ed] the law of qualified
immunity,” the di ssent advocated a focus, not on the results of the
officer’'s actions (i.e., whether they caused “significant injury”)
but rather on the reasonabl eness of the actions thensel ves:

Qualified imunity is concerned only with the
reasonabl eness of an officer’s actions. Once
an of ficer uses objectively unreasonabl e force
to effect an arrest, he loses his qualified
imunity, whether the other elenments of an
excessive force claimare clearly established

or not.

Dunn, 79 F.3d at 405, 407 (Reavley, J., dissenting). The dissent,

therefore, did not consider the severity of injury a conponent of
the “clearly established Ilaw determning the “objective
reasonabl eness” of an officer’s actions. The dissent defined

“clearly established | aw at a higher |evel of generality than the

W note that as of this date, this Court has never squarely
held that non-physical injury is sufficient to establish a
violation of the Fourth Amendnent. A recent panel declined to
reach that very issue. See lkerd v. Blair, 101 F.3d 430, 434 &
n.10 (5th Cr. 1996).
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majority, i.e., the law clearly proscribes the use of objectively
unr easonabl e and excessive force by an arresting officer. 1d. at

405. Judge King criticized the dissent’s position as having “no
support in the case law.” 1d. at 403 n.1

Thus, energing from the en banc decision in Dunn is a
qualified imunity analysis that, at |east for Fourth Amendnent

excessive force clains, differs slightly fromthe anal ysis enpl oyed

in cases such as Coon, Jefferson and Lynch. See di scussion supra

Part Il11.B.1. The principal difference, as we appreciate it, is
that Dunn relies on the severity of injury not only in defining a
constitutional tort under present |aw, but also as an “objective,
val i dati ng” factor in assessing the “objective reasonabl eness” of
an officer’s conduct.? Irrespective, however, of the difference
between Dunn’s analysis and the qualified immunity cases going

before it, Dunn currently governs in this Crcuit a qualified

BConpare Dunn, 79 F.3d at 403 (relying on severity of injury
as “objective, val idating event” in assessing objective
reasonabl eness of officer’s actions), with Jefferson, 817 F.2d at
305 (assessing school officials’ defense of qualified inmmunity
W t hout considering severity of plaintiff’s injury ); Lynch, 810
F.2d at 1375-76 (relying on severity of injury as one of three
factors in determning whether officers’ conduct assuned
constitutional dinensions); Coon, 780 F.2d at 1163 (“[u]se of
excessive force in making an arrest violates clearly established
rights, and the doctrine of qualified imunity therefore does not
shield an officer who uses excessive force”; addressing qualified
immunity defense wthout considering severity of plaintiff’s
injuries). See also Anderson, 483 U. S. at 639-40 (i ntended purpose
of qualifiedimmunity defenseis to allowofficers “reasonably [toO]
anticipate when their conduct nmay give rise to liability for
damages. ”) (enphasi s added).
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immunity analysis in the context of a Fourth Amendnent excessive

force claim?

4.
Dunn does not end our inquiry, however. Dunn addressed a
claimfor excessive force grounded in the Fourth Amendnent. See

Dunn, 79 F.3d at 402; 54 F.2d at 249. As we observed, supra, the
district court in this case dismssed the Petta children’s Fourth
Amendnent clainms on finding that they had not been “seized.” See
supra note 2 and acconpanying text. Their renaining clains, then,
are grounded i n the due process cl ause of the Fourteenth Anendnent.

See Graham 490 U.S. at 395 n.1.2® The question remains, then

W& appreciate that Dunn focuses on a narrow |egal w ndow
(June 5, 1989 to February 25, 1992) and wll have increasingly
limted applicability over the passage of tine. This is doubly
true insofar as Hudson v. MM IIlian may have forecl osed using the
severity of injury as a determnative factor in delineating
constitutional violations. See, e.qg., Dunn, 79 F.3d at 402-03
(“Counsel for Denk correctly concedes that whatever injury
requi renment (if any) may remain after Hudson respecting a claimfor
excessive force in arrest is satisfied here.”).

®In view of the foregoing statenment, we find it difficult to
understand the dissent’s assertion that

the mpjority fails to acknow edge clearly that an
of ficer’s excessive, unreasonabl e and outrageous use of
deadly force against hel pless and innocent bystanders
such as the Petta children violates their Fourteenth
Amendnent substantive due process rights; and that,
ot herwi se, innocent bystanders would be shorn of all
constitutional rights and have | ess protection under the
constitution and 8 1983 tha[n] prisoners, arrestees, and
det ai nees.

See infra at . Onthe contrary, we explicitly acknow edge t hat
where a plaintiff’'s excessive force claim whether he be a
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whet her Dunn al so affects a Fourteenth Amendnent excessive force
claim arising during an attenpted but ultimtely unsuccessful 2
arrest. Under the specific facts of this case, we nust answer in
the affirmative; therefore, we find that in January, 1990, the
Petta children did not have a “clearly established” due process
right to be free from excessive force resulting in purely
psychol ogi cal harm

Qur inquiry here is very narrow. We are not asking whet her
the Petta children’s psychol ogi cal injuries were redressabl e under
the Fourteenth Anmendnent in January, 1990. W are nerely asking
whether a 8§ 1983 plaintiff at that tinme had a clearly established
right under the Fourteenth Amendnent to be free from purely
enotional harmresulting froman officer’s use of excessive force.

We have already denonstrated (see discussion supra Part |11.B. 3)

prisoner, arrestee, detainee, or an innocent bystander of tender
years, falls outside the specific protections of the Bill of
Ri ghts, that plaintiff may still seek redress under the due process
cl ause of the Fourteenth Amendnent. See Graham 490 U. S. at 395
n. 1. The Petta children have done so, and nothing we say here
detracts one iota fromtheir constitutional right to do so. The
di ssent’s broad assertions, however, beg the question whether the
Petta children’s due process clains fall wthin the paraneters of
our casel aw defining the scope of their constitutional rights.

% Unsuccessful” in the sense that the excessive force (i.e.,
shooting at the tires and driving at high speeds) did not result in
the arrest. Petta s arrest occurred subsequent to the chase and

apparently did not invol ve excessive force. See Hinojosa, 834 F. 2d
at 1229 n.7 (“Wile H nojosa was arrested, there was no evidence
that Jones’ pointing of his gun was done to effectuate H nojosa’ s
arrest.”). In any case, Petta does not anywhere allege that
excessive force was used against her or her children when she
finally surrendered at her apartnent.
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that such a right was not clearly established in January, 1990,
under the Fourth Amendnent. \What we hold here is sinply that the
sane right was equally “unclear” (for qualified i munity purposes)
under the Fourteenth Anendnent. W do so for essentially two

reasons: (1) our cases followng Gahamv. Connor do not clearly

di stingui sh between Fourth and Fourteenth Anmendnent analyses in

this context; we are thus persuaded that Johnson v. Mrel and Dunn

v. Denk (see discussion supra Part I11.B.3), although admttedly

addressing the Fourth Amendnent right, also affected? the
Fourteenth Anmendnent right to be free from excessive force; and,
(2) under the particular facts here, we see no principled reason
for draw ng an anal ytical distinction between the Petta children’s
due process claimand an arrestee’s Fourth Anmendnent claim given
the substantially simlar concerns inplicated by the tw clains
(e.g., the right to be free from excessive force in an arrest
situation and the need for a police officer to use reasonabl e force
in effecting arrests).

Prior to Gaham no consistent attenpt was nmade to cabin
excessive force clainms under the Fourth, Ei ghth or Fourteenth

Amendnent s. Thus, the Shillingford standard was applied to

excessi ve force cases regardl ess of which constitutional anmendnent

“Affected,” in the sense that Johnson (as interpreted by
Dunn) interjected into both the Fourteenth and Fourth Amendnent
excessive force clains “uncertainty” about whether purely non-
physical injury rose to the level of a constitutional violation.
See infra; see also Dunn, 79 F.3d at 403.
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was inplicated. See, e.q., Brunfield v. Jones, 849 F.2d 152, 156

(5th Cr. 1988)(Fourth Amendnent); Lynch, 810 F.2d at 1375 (due

process cl ause); Jam eson v. Shaw, 772 F.2d 1205, 1210 (5th Gr.

1985) (Fourth Anmendnent). See also Stevens v. Corbell, 832 F.2d

884, 889 (5th Cr. 1987) (noting simlarity of Shillingford

standard to Whitley Eighth Anendnent standard). Fol | owi ng the

Suprene Court’s guidance in Gaham see 490 U S. at 393-95, one

woul d have expected three distinct |ines of excessive force
jurisprudence, i.e., wunder the Fourth, Ei ghth and Fourteenth
Amendnent s. To a certain extent, our post-Gaham cases have

di stingui shed anbng the respective constitutional anmendnents in

anal yzi ng excessive force clains. See, e.qg., Colston v. Barnhart,

No. 96-40634, 1997 W. 741806, at *3 (5th G r. Nov. 19, 1997); Spann
v. Rainey, 987 F.2d 1110, 1115-16 & n.8 (5th G r. 1993); King v.
Chide, 974 F.2d 653, 656-57 (5th Cr. 1992). We can discern,
however, no clear “line” of Fourteenth Amendnent excessive force
cases foll ow ng Gahamthat would clearly establish a different set
of standards for such cl ains.

In fact, our reviewof Fifth Crcuit case | aw foll ow ng G aham
denonstrates a tendency to “blur” the lines between Fourteenth
Amendnent and either Fourth or Ei ghth Amendnent excessive force
st andards, depending upon the particular factual context. For

exanple, we held in Valencia v. Wqgqgins, 981 F.2d 1440, 1446 (5th

Cr. 1993), that a pretrial detainee’ s excessive force claim
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al though technically grounded in the Fourteenth Anendnent, was
properly anal yzed under Ei ghth Amendnent standards. |n assessing
“what standard of due process” to apply to the plaintiff’s claim
that a jail official had subjected him to excessive force in
quel ling a disturbance, we stated:

[We are guided by the standard announced in

Wiitley and Hudson. While these cases

specifically addressed cl ai ns of excessive use

of force brought by convicted prisoners, it is

inpractical to draw a |line between convicted

prisoners [subject to the Ei ghth Amendnent]

and pretrial detainees [subject to the

Fourteenth Anmendnent] for the purpose of

mai ntaining jail security.
Id. at 1445-46 (brackets added). W noted that the Eighth
Amendnent standards were useful in this particular Fourteenth
Amendnent context because of the simlar concerns inplicated
“whenever guards use force to keep order.” 1d. at 1446, quoting

Hudson, 503 U.S. at 6. See al so Jackson v. Cul bertson, 984 F.2d

699, 700 (5th Cr. 1993); Bender v. Brumey, 1 F.3d 271, 277-78

(5th Gr. 1993); Nerren v. Livingston Police Departnent, 86 F.3d

469, 472-73 (5th Cr. 1996)(cases follow ng Val encia and appl yi ng
Ei ght h Anrendnent standards to excessive force clains of arrestees
and pretrial detainees).

Simlarly, we have applied Fourth Anendnent standards to
excessive force clains that may have in part inplicated the due

process clause. For exanple, in Muille v. Gty of Live Gak, 918

F.2d 548 (5th G r. 1990), we addressed the excessive force clains
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of several plaintiffs whom a police officer had allegedly
terrorized when he burst into an office building in search of a
suspect. 1d. at 550. Only one of the plaintiffs was arrested,;
the others were nere bystanders subjected to the officer’s violent
behavi or. I d. We addressed all of the excessive force clains
under the Fourth Amendnent, observing that

[t]he Suprenme Court has stated that ‘all

clainms that | aw enforcenent officers have used

excessive force--deadly or not--in the course

of an arrest, investigatory stop, or other

“seizure” of a free citizen should be anal yzed

under the Fourth Amendnent....

Id., quoting Gaham 490 U.S. at 395. W did not consider whet her

all of the plaintiffs were “seized” wthin the neaning of the
Fourth Amendnent. It is at |east arguable, however, that sone of
the plaintiffs in Muille were not “seized” and that, therefore,
their clains woul d have been nore properly anal yzed under the due

process clause. See Brower v. Inyo County, 489 U. S. 593, 596-97

(1989) %%, Graham 490 U.S at 395 n.10. See also lkerd, 101 F. 3d at

433 n.6 (applying Fourth Anmendnent standards to excessive force

®ror exanple, plaintiff Laurie Rollins was al |l egedly pushed by
the police officer into a wall as he searched for the suspect
Mouille. Muille, 918 F.2d at 550. Plaintiff Gace Rollins was
not touched or otherwi se targeted by the officer at all; she only
clainmed that the officer had “terrified” her by abusing her
daughter. |d. at 554. Arguably, both plaintiffs’ clains did not
inplicate the Fourth Anmendnent because they were not “seized” by
the officer, i.e., the officer did not detain either plaintiff
“through neans intentionally applied.” See Brower, 489 U S. at
596- 97. The officer apparently did not intend to arrest or
question either plaintiff.
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cl ai mwhere police officer grabbed child s arm child s father, and
not the child herself, was the object of the arrest); Stroik v.
Ponseti, 35 F.3d 155, 156-57 (5th Cr. 1994)(applying Fourth
Amendnent to excessive force cl ai mwhere hostage was shot by police
officer as officer fired at her captor).

It is not our intention, however, to find fault with cases

like Muwille, lkerd and Stroi k. W sinply observe that, just as we

have sonetinmes used the Ei ghth Amendnent to gui de our due process
standards in certain excessive force cases, we have |ikew se used
Fourth Anendnent standards in cases that, at least in part,
i nplicated substantive due process. Such a practice seens to us
driven partly by precedent and partly by policy concerns.

As we have already discussed (see supra Part 111.B.1), the
excessive force claimoriginated in the undifferentiated context of
the due process clause, “quite apart from any ‘specific’ of the

Bill of Rghts.” Johnson v. dick, 481 F.2d 1028, 1032 (2nd G r

1973) . W had no reason to differentiate anong the anendnents

until Grahant® in 1989; thus, it cones as little surprise that the

®A literal application of Gahamto all clainms of excessive
force used “in the course of an arrest, investigatory stop or other
‘seizure,’” 490 U S. at 395 (enphasis added), could result in
application of the Fourth Anendnent to situations partially covered
by the due process clause. For exanple, in H nojosa, (supra Part
I11.B.3) the police officer allegedly used excessive force (wavi ng
a gun in the plaintiff’s face) “in the course of” an arrest; we
appl i ed due process standards because the excessive force used was
separate from and did not result in, the plaintiff’s arrest. See
Hi noj osa, 834 F.2d at 1229 n.7. A strict adherence to G ahams
| anguage, however, would nmandate application of the Fourth
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standards continue to “overlap” sonewhat. See, e.qd., Nerren, 86

F.3d at 473 n.20 (noting “overlap” of arrestee’ s Fourth Anendnent
rights with his due process rights); Valencia, 981 F.2d at 1449
n.44 (noting “conti nued convergence of the various tests under the
Fourth, Ei ghth and Fourteenth Anmendnents for naltreatnent of
arrestees, detainees or convicted prisoners, respectively.”). Such
an “overlap” is borne out, in our view, by cases such as Harper,

where we held that Hudson . MMIlian’s renoval of the

“significant injury” requirenment fromthe E ghth Arendnent standard

al so af fected the Johnson v. Mirel Fourth Arendnent standard. See

Harper, 21 F.3d at 600; see also Aiver v. Collins, 914 F.2d 56,

59 n.1 (5th Gr. 1990) (pre-Hudson, |ooking to Johnson v. Mrel and

its Fourth Amendnent standard “in determ ning whether a particular
injury is of sufficient magnitude to invoke Eighth Anmendnment
protection....”).

Underlying policy concerns may also explain the apparent

“overlap.” In cases such as Valencia and its progeny, supra, we
Amendnent in Hinojosa. Indeed, it would seemthat our decisions in

Muille, Stroik and lkerd, supra, adopt that approach. Wiile we
agree that the quoted |anguage from G aham supra, does support
such a broad application of the Fourth Anmendnent, we nerely observe
here that footnote 10 in G aham could arguably be read to |imt
application of Fourth Anendnent standards to those situations in
which an officer has “by neans of physical force or show of
authority, ... in sone way restrained the liberty of a citizen.”
Graham 490 U.S. at 395 n.10, citing Terry v. Ghio, 392 U S. 1, 19
n.16 (1968) and Brower, 489 U S. at 596. W submt that footnote
10 represents a narrower view of the applicability of the Fourth
Amendnent than the |anguage quoted in Muille, supra. See al so
Rankin, 5 F.3d at 107 n. 3.
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borrowed Ei ghth Amendnent standards in treating excessive force
clains under the due process clause. W did so because the
concerns vindi cated by a convi cted prisoner’s excessive force claim
under the Eighth Anmendnent and those vindicated by a pretrial
det ai nee’ s excessive force clai munder the due process clause are
| argely the sane: the need to guide the proper application of

force in maintaining jail security. See Valencia, 981 F.2d at

1446. W therefore adjudged it “inpractical” to adopt different
criteria for pretrial detainees, even though their clains are
brought under the Fourteenth Amendnent. |1d.

The sane reasoning applies to the Petta children’s clainms. W
find it inpractical and illogical to draw a |ine between their due
process clains and those of an arrestee who clainms, under the
Fourth Anendnent, that a police officer has used excessive force in
effecting his arrest. \Wether Oficer Rvera s use of force was
“objectively reasonable” largely inplicates Fourth Amendnent
concerns, 3 even though the fortuity of his bullet going astray
renmoved this case fromthe purvi ew of “seizure” cases. See Brower,
489 U. S. at 596-97

This could well nean that the present constitutional standards

®For exanple, were we to wei gh the reasonabl eness of Rivera’'s
shooting at Petta’ s car and engagi ng her in a high speed chase, we
woul d be interested, inter alia, in the severity of Petta s crine,
i n whet her her flight “pose[d] an imedi ate threat to the safety of
the officers or others,” and whether Petta was “actively resisting
arrest or attenpting to evade arrest by flight.” See G aham 490
U S at 396, citing Tennessee v. Garner, 471 U.S. at 8-9.
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for the Petta children’s clains are governed by the Fourth

Amendnent “reasonabl eness” standard of Tennessee v. Garner (see

supra notes 14 & 29). But, as we have observed above (supra Part
I11.A 1), we need not decide that question today. W sinply

observe that our precedents, such as Johnson v. Mrel, supra, and

Dunn v. Denk, supra, interjected as nuch uncertainty into our

Fourteenth Anendnent jurisprudence as into our Fourth Anmendnent
jurisprudence, regardi ng whether a purely non-physical injury rose

to the level of a constitutional violation.3!

¥\We do not quarrel with the dissent’s assertion that the Petta
children need not “point to a precisely and explicitly anal ogous
case that existed prior to an officer’s violation of the

plaintiff’s constitutional rights” in order to defeat Oficer
Rivera’s claimof qualified immunity. See infra at ; see also
di scussion supra Part 11, citing Anderson, 483 U. S. at 640. Again,
however, that statenment nerely begs the question whether Oficer
Ri vera’s actions violated constitutional rights “clearly

established” at the tinme of those actions. The dissent fails to
consider that our precedent was not only unclear about the
paraneters of a Fourteenth Amendnent excessive force claim but
that it also failed to clearly distinguish between Fourth and

Fourteenth Amendnent standards for such cl ai ns. See di scussi on
supra Parts II1.B.3 & I11.B.4.

More i nportantly, however, the dissent disregards the effect
on the plaintiffs’ due process rights of our en banc decisions in
Johnson v. Morel, supra, and Dunn v. Denk, supra, nerely finding
the reasoning i n those cases “i napposi te” because they were deci ded
under the Fourth Amendnment. See infra at . Qur discussion in
Part 111.B.4 denonstrates that the excessive force claimdid not
originate, nor does it presently exist, in neat, hernetically-
seal ed categories according to which constitutional anendnent the
claiminplicates. Instead, cases arising under one anendnent have
consistently affected the paraneters of rights that, while arising
under different constitutional anendnents, inplicate simlar policy
concerns. See Part II11.B.4; see also Harper, 21 F.3d at 600
Val enci a, 981 F.2d at 1445-46. The di ssent does not consider that
phenonmenon and thus fails to appreciate both the practical and
t heoretical underpinnings of our excessive force jurisprudence.
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We have observed before that the qualified imunity anal ysis
partakes of a sonewhat “schi zophrenic” nature. See Rankin, 5 F. 3d
at 109. This case aptly denonstrates that phenonenon. I n
assessing Oficer Rvera s defense of qualified inmunity, we nust
assess the lawas it stood sone ei ght years ago, even when our case
| aw may have now noved on. W nust therefore hold that in January,
1990, the Petta <children had no “clearly established”
constitutional right under the due process clause to be free from
a police officer’s use of excessive force where the only injuries
all egedly suffered were psychological. W therefore find that the
district court erred in denying Oficer Rvera’ s notion for summary
j udgnent based on the defense of qualified imunity.

| V.

For the foregoing reasons, we REVERSE the judgnent of the
district court and RENDER judgnent, granting Oficer R vera's
motion for summary judgnent based on the defense of qualified
i nuni ty.

REVERSED AND RENDERED
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