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Fifth Grcuit.
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Summary Cal endar.
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V.
CI TY OF ATLANTA, TX., et al., Defendants,

JimLong, Individually and in his capacity as Cty Mnager, et
al ., Defendant s- Appel | ants.

Jan. 24, 1996.

Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.

PER CURI AM

Plaintiff-Appellee WIfred Wayl on Jackson sued the Cty of
Atl anta, Texas, as well as its city nmanager and several of its city
council men individually, asserting, inter alia, clains of
di scrim nation under both Title VII* and 42 U.S.C. § 1983. Based
on imunity, the city manager and city council nen (Def endants)—but
not the Cty of Atlanta—+iled notions to dismss or, in the
alternative, for summary judgnent. Defendants appeal the district
court's denial of these notions. W dismss the appeal, in part,
and reverse and renmand, in part.

I
FACTS AND PROCEEDI NGS

In April 1989, Atlanta pronoted Jackson, a black nale, to the

142 U.S.C. § 2000e.



position of Fire Chief inthe Atlanta Fire Departnent (Departnent).
In Decenber 1992, Jackson was termnated by Jim Long, the city
manager . In explanation, Long cited aninosity, |low norale, and
di sharnony within the Departnent. Additionally, Long cited
Jackson's refusal to allow a subordinate to use the Departnent's
vehicle that is assigned to the Fire Chief. Jackson, the only
bl ack departnent head in Atlanta, thought that racial prejudice
m ght have notivated his term nation and requested a hearing before
the Atlanta Gty Council (Council). After hearing his conplaints
i n executive session, the Council announced that it had voted not
to reinstate Jackson.

Jackson then filed the instant suit in federal district court,
alleging, inter alia, causes of action for racial discrimnation
under both Title VII and 8 1983.2 Jackson does not dispute that
these two federal clains arise out of identical fact situations and
identical allegations of racial discrimnation. On both clains,
the Defendants filed notions to dismss for failure to state a
claimor, inthe alternative, for a sunmary judgnent of dism ssal.
Wth respect to the § 1983 claim these notions were based on
qualified imunity. The district court denied all notions, stating
that (1) Jackson had stated cl aims under both Title VIl and § 1983,

and (2) the existence of genuine issues of fact precluded summary

2Jackson al so asserted supplenental state |aw clains for
defamation and intentional infliction of enotional distress. As
this is an interlocutory appeal of an immunity defense to a 8§
1983 claim we have no jurisdiction over those issues at this
early juncture in the litigation. See Tanez v. Cty of San
Marcos, Tx., 62 F.3d 123, 124 (5th G r.1995).
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judgnent on both clains. The Defendants tinely filed this
interlocutory appeal.
I
DI SCUSSI ON
A.  JURI SDI CTI ON

Bef ore addressing the substantive issues in this appeal, we
exam ne the basis for our jurisdiction.® On appeal, the Defendants
chal l enge two aspects of the district court's order: First, they
urge that the Title VII clainms against them should have been
di sm ssed, through either Rule 12(b)(6) or summary judgnent. I n
i ke manner, they contend that the 8§ 1983 clains against them
shoul d have been di sm ssed, through either Rule 12(b)(6) or summary
j udgnent based on qualified imunity.

Ceneral ly, we do not have interlocutory jurisdiction over the
denial of either a notion to dismss or a notion for summary
j udgnent, as such pretrial orders are not "final decisions" for the
purposes of 28 U.S.C. § 1291.% Denials of notions to dismss and
nmotions for sunmary judgnent inthe Title VIl context are non-final
pretrial orders. Consequently, inthis interlocutory appeal, we do
not have jurisdiction to reviewthe district court's order denying

t he Def endants' pretrial notions to dismss or for summary j udgnent

Mosl ey v. Cozby, 813 F.2d 659, 660 (5th Cir.1987) ("This
Court must exam ne the basis of its jurisdiction, on its own
nmotion, if necessary.").

‘See Sorey v. Kellett, 849 F.2d 960, 961 (5th Cir.1988)
("Under 28 U. S.C. 8§ 1291, the courts of appeals have jurisdiction
over "final decisions' of the district courts. Odinarily, this
section precludes review of a district court's pretrial orders
until appeal fromthe final judgnent.").
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in Jackson's Title VII clains. W neither express nor inply an
opinion on the nerits of Jackson's Title VII clains; we sinply
dismss the Title VII facet of this appeal for |ack of appellate
jurisdiction and remand these clains for further proceedings.
Jackson's 8§ 1983 clains are another matter altogether. In
Mtchell v. Forsyth,® the Supreme Court held that "a district
court's denial of aclaimof qualified imunity, to the extent that
it turns on an issue of law, is an appeal able "final decision'
within the neaning of 28 U.S.C. § 1291 notw thstandi ng the absence
of a final judgnent."® Recently, in Johnson v. Jones,’ the Suprene
Court made cl ear that our interlocutory jurisdiction under Mtchell
begins and ends with the "purely legal" aspects of qualified

imunity.® In Johnson, the Suprenme Court reiterated the di chotony

°472 U.S. 511, 105 S.Ct. 2806, 86 L.Ed.2d 411 (1985).

6ld. at 530, 105 S.Ct. at 2817-18; see also Hale v.
Townl ey, 45 F. 3d 914, 918 (5th G r.1995) ("An appellate court has
jurisdiction to review an interlocutory denial of qualified
immunity only to the extent that it "turns on an issue of |aw.'
(quoting Mtchell, 472 U S. at 530, 105 S.Ct. at 2817-18)).

In Mtchell, the Court held that a district court's
order denying a defendant's notion for sumrary judgnent was
an i mmedi atel y appeal abl e col |l ateral order under Cohen v.
Beneficial Indus. Loan Corp., 337 U S. 541, 69 S. C. 1221,
93 L.Ed. 1528 (1949), where (1) the defendant was a public
official asserting a defense of imunity, and (2) the issue
appeal ed concerned whether or not certain given facts showed
a violation of clearly established law. Mtchell, 472 U. S.
at 528, 105 S.Ct. at 2816-17.

‘Johnson v. Jones, --- US ----, 115 S. C. 2151, 132
L. Ed. 2d 238 (1995).

81d. at ----, 115 S.Ct. at 2156 (holding that "a defendant,
entitled to invoke a qualified imunity defense, nmay not appeal a
district court's summary judgnent order insofar as that order
determ nes whether or not the pretrial record sets forth a
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in the grounds for denying a notion for summary judgnent based on
qualified immunity: "(a) a determnation about pre-existing
"clearly established |aw, or (b) a determ nation about "genuine
i ssues of fact for trial."® The Court then held that we have
jurisdiction over the forner, a purely-law based denial of
qualified immunity, but that we have no jurisdiction over the
|atter, a genuine-issue-of-fact-based denial of qualified
imunity.® It follows that when we determine that a district
court's order denying qualified imunity turns on "purely legal"
grounds, we have jurisdictiontoreviewit; but, when the district
court's denial turns on the existence of a factual dispute, we have
no jurisdiction and nmust disniss the appeal .t
B. WHEN 8§ 1983 AND TITLE VI MEET

Asserting a "purely legal" error, the Defendants contend t hat

all egations of discrimnatory treatnent in connection with public

"genuine' issue of fact for trial") (enphasis added).
°d. at ----, 115 S.Ct. at 2158.
0d. at ----, 115 S.Ct. at 2159.

UTamez, 62 F.3d at 125 ("The Court in Johnson held that a
defendant, entitled to invoke a qualified i munity defense, may
not appeal a district court's summary judgnent order insofar as
that order determ nes whether or not the pretrial record sets
forth a genuine issue of fact for trial.") (quotations and
citations omtted); Buonocore v. Harris, 65 F.3d 347, 360 (4th
Cir.1995) ("The Jones court nmade it clear that appellate
jurisdiction over [purely legal issues] should not be regarded as
a basis for exercising pendant jurisdiction over fact-rel ated
qualified imunity questions."); Babb v. Lake City Comrunity
Col l ege, 66 F.3d 270 (11th Cir.1995) ("A district court's order
on qualified imunity which determ nes only a question of
"evidence sufficiency' regarding plaintiff's claimis not
appeal able.").



enpl oynent that formthe basis of a Title VII claimcannot formthe
basis of a second, separate clai munder 8§ 1983 as well. W agree.
In Irby v. Smth,'2 we held that a violation of Title VIl cannot
al so support a 8§ 1983 suit.!® Section 1983 does not create any
substantive rights; it creates only a renedy for the violation of
a substantive federal right.* Thus, 8§ 1983 is not avail abl e when
"t he governing statute provi des an exclusive renedy for viol ations
of its terns. "

The governing statute, Title VII in this case, provides
Jackson's excl usive renedy. ! Congress intended for Title VIl—with
its own substantive requirenents, procedural rules, and renedi es—+o0
be the exclusive neans by which an enployee may pursue a
discrimnation claim Allowng a plaintiff to state a

discrimnation claim under 8§ 1983 as well would enable him to

12737 F.2d 1418 (5th Cir.1984).

Bl d. at 1429; see also Grady v. El Paso Conmunity Coll ege,
979 F.2d 1111, 1113 (5th Cir.1992) ("[A] violation of Title WV
cannot support a 8 1983 suit.").

In Johnston v. Harris County Flood Control Dist., 869
F.2d 1565 (5th Cir.1989), cert. denied, 493 U S. 1019, 110
S.C. 718, 107 L.Ed.2d 738 (1990), we qualified our position
in lrby by holding that a plaintiff could pursue a renedy
under 8§ 1983 as well as under Title VII when the enpl oyer's
conduct violates both Title VII and a separate
constitutional or statutory right. As Jackson all eges
racial discrimnation as the sole basis for his 8§ 1983
claim he has not identified a separate constitutional or
statutory right and thus Johnston is inapplicable.

1“pennhurst State School & Hosp. v. Halderman, 451 U. S. 1,
28, 101 S.Ct. 1531, 1545-46, 67 L.Ed.2d 694 (1981).

131d. (citations omtted).

¥l rby, 737 F.2d at 1429.



sidestep the detailed and specific provisions of Title VII.¥ In
denyi ng Defendants' notion to dism ss Jackson's Title VII clains
under Rule 12(b)(6), the district court necessarily determ ned t hat
Jackson's allegations of racial discrimnation are sufficient to
establish a clear violation of Title VII and thus a clear
deprivation of a federal right. Consequently, 8§ 1983 is not
avai | abl e to Jackson for either alternative or additional relief.
As Jackson thus has no access to a renedy under 8 1983, it follows
that he may not assert such a claim Thus, Jackson's putative 8§
1983 clains, arising as they do fromprecisely the sane all egedly
discrimnatory acts as do his Title VII clainms, should have been
di sm ssed. Accordingly, we remand Jackson's § 1983 cl ai ns agai nst
the Defendants to the district court with the instruction to
di sm ss them
C. OrHER ALLEGED ERRORS

The Defendants urge an additional error which has now been
rendered noot by our holding in the precedi ng paragraph. W refer
to the Defendants' insistence that, in addition to qualified
immunity, they are entitled to absolute legislative immunity. It
is well established that inmunity, be it absolute or qualified, is
an affirmative defense available to public officials sued under §

1983. 1 As we renmand Jackson's 8 1983 clains with i nstructions for

"See Irby, 737 F.2d at 1429. For exanple, § 1983
aut hori zes conpensatory and punitive damages, which in many cases
are not available in a Title VII case. Id.

8See, e.g., Barker v. Norman, 651 F.2d 1107, 1120 (5th Cr.
Unit A 1981).



their dismssal, the Defendants no |onger need the shelter of
absolute imunity. Accordingly, we dismss as noot all appellate
i ssues arising fromthe Defendants' assertion of the affirmative
def ense of absolute immunity.
11
CONCLUSI ON

For the forgoi ng reasons, the Defendants' interlocutory appeal
of the district court's refusal to dismss Jackson's Title VII
clains are DISM SSED for want of jurisdiction. The sane fate is
appropriate for Defendants' defense of absolute imunity, al beit on
grounds of nootness. The district <court's order denying
Def endants' notion to dism ss Jackson's 8 1983 cl ai ns, however, is
REVERSED and REMANDED with instructions to dism ss such clains
agai nst the Defendants.

DI SM SSED in part; REVERSED and REMANDED in part.



