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Appeal from the United States District Court for the Southern
District of Texas.

Before PCOLI TZ, Chief Judge, DAVIS and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Leopol d Lee Pedraza ("Pedraza") appeals froma district court
order granting summary judgnent in favor of R chard L. Jones,
Kennet h Rosenquest, and Snej kal (collectively, "defendants") on the
ground that Pedraza's clains were tine-barred. Pedraza argues that
an expert w tness should have been appointed to help him prepare
his case and that the district court erred in striking his
affidavits. Finding no error inthe district court's judgnent, we
affirm

BACKGROUND

Pedraza filed a pro se 42 US C 8§ 1983 claim in form
pauperis, alleging that the defendants, officials and officers in
the Victoria, Texas Police Departnent, had denied him nedical
treatnment for heroin withdrawal despite his repeated requests from
June 12 to June 14, 1986. In a hearing to determ ne whether a

factual basis existed for Pedraza's claim the district court



dism ssed the claim because it was not filed within the Texas
two-year statute of limtations. See Tex.C v.Prac. & Rem Code Ann.
§ 16.003(a) (West 1986).1

Thi s court subsequently vacated the di sm ssal and remanded f or
a determ nation of whether Pedraza's nental condition tolled the
statute of |imtations so as to bring his claim wthin the
limtations period. See Tex.Cv.Prac. & RemCode Ann. 8§
16.001(a)(2) (West Supp.1995) (tolling the limtations period when
a person is under a legal disability, such as unsound mnd).
Pedraza argued that he was of unsound mnd fromJuly 12, 1986 to
Oct ober 1987 as a result of heroin w thdrawal.

The defendants filed a notion for sumrary judgnent, which
contained the affidavit of their expert wtness, Dr. Robert C
Lyman, a psychiatrist wth extensive training and experience in
narcotic use and withdrawal. Lyman stated, inter alia, that it is
i npossi ble for a person to be inpaired physically or nentally due
to heroin withdrawal for five nonths or |onger.?

Pedraza filed two notions for appoi ntnent of an expert w tness
on heroin use and wi thdrawal, which the district court deni ed:

Plaintiff seeks assistance from a court-appointed expert on
the ground that he cannot overcone the Defendants' expert

For section 1983 clains, federal courts apply the general
personal injury statute of Iimtations of the forumstate. Owens
v. Ckure, 488 U. S. 235, 249-50, 109 S. . 573, 582, 102 L.Ed.2d
594 (1989); Burrell v. Newsone, 883 F.2d 416, 418 (5th
Cir.1989).

2Because limtations ran on June 12, 1988 and Pedraza did
not file his suit until Novenber 21, 1988, five nonths is the
m ni mum anmount of tinme that Pedraza nmust have been inpaired in
order to bring his claimwthin the limtations period.
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W t hout an expert of his own. Wile the court is cognizant of
Plaintiff's plight, it is not in a position to appoint an
expert. The in forma pauperis ("IFP") statute ... does not,
however, require or authorize the court to subsidize
litigation by paying expert fees or other costs that I|FP
litigants may incur, such as depositions, duplication,
exhibits, or travel. As a general matter, IFP litigants nust
hire their own experts.

Pedraza filed a response to the summary judgnent notion
supported by affidavits from hinself and Antoni o Marquez, which
stated that heroin w thdrawal coul d cause a person to be of unsound
m nd. The district court struck the affidavits and granted summary
judgnent for the defendants on the ground that Pedraza had failed
to raise a genuine issue of material fact.

DI SCUSSI ON

A District Court's failure to appoint an expert w tness

Pedraza argues that the district court erred in refusing to
appoi nt an expert w tness because, w thout the assistance of an
expert witness, indigent prison inmates cannot raise these types of
cl ai ns. He asserts that the Fifth Grcuit has awarded expert
W tness fees in many cases in recognition of counsel's need for
experts' assistance. See Copper Liquor, Inc. v. Adol ph Coors Co.,
684 F.2d 1087, 1100 (5th Cr.1982); Berry v. MLenore, 670 F.2d
30, 34 (5th Cr.1982); Jones v. Dianond, 636 F.2d 1364, 1382 (5th
Cr.) (en banc), cert. dismssed, 453 U. S. 950, 102 S.C. 27, 69

L. Ed. 2d 1033 (1981).°2

3These cases were subsequently overruled to the extent that
they all owed recovery of expert fees in excess of the anount
specified by 28 U . S.C. 8 1821. International Wodworkers of Am
v. Chanpion Int'l Corp., 790 F.2d 1174, 1180-81 & n. 8 (5th
Cir.1986) (en banc), aff'd and remanded, Crawford Fitting Co. V.
J.T. Gbbons, Inc., 482 U S. 437, 107 S.Ct. 2494, 96 L.Ed.2d 385
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This Court has not addressed the issue of whether expert
W t nesses can be appointed to assist a plaintiff proceedi ng under
the in form pauperis ("IFP') statute, 28 U S.C. § 1915. The
Suprene Court has held that "expenditure of public funds [on behal f
of an indigent litigant] is proper only when authorized by
Congress." United States v. MacColl om 426 U. S. 317, 321, 96 S. .
2086, 2089, 48 L.Ed.2d 666 (1976). The plain | anguage of section
1915 does not provide for the appointnment of expert w tnesses to
aid an indigent litigant.

In Boring v. Kozakiew cz, 833 F.2d 468 (3d Cr.1987), cert.
denied, 485 U S. 991, 108 S.C. 1298, 99 L.Ed.2d 508 (1988), the
Third Grcuit held that section 1915 nmakes no provision for a
district court to either pay or waive fees for an expert w tness.
Id. at 474. The court concluded that "in these circunstances we
cannot fault the district court for not exercising a power it did

not possess." 1d.* W agree. Because the district court has no

(1987). The cases involved situations where expert wtness fees
were awarded after the plaintiff prevailed in a civil rights
suit. See 42 U . S. C. 8§ 1988(b) (allowng for the recovery of
attorney fees, which many courts found included expert fees when
the expert was hel pful to a determ nation of the issues).

“Al t hough section 1915(c) provides that "[w]itnesses shal
attend as in other cases," the circuit courts that have addressed
the issue of court paynent for non-expert w tness fees, such as
attendance and m | eage, have consistently held that federal
courts are not authorized to waive or pay wtness fees on behal f
of an IFP litigant. See Malik v. Lavalley, 994 F.2d 90, 90 (2d
Cir.1993); Tedder v. Qdel, 890 F.2d 210, 211-12 (9th Cr.1989);
McNeil v. Lowney, 831 F.2d 1368, 1373 (7th G r.1987), cert.
denied, 485 U. S. 965, 108 S.Ct. 1236, 99 L.Ed.2d 435 (1988);
Cooki sh v. Cunningham 787 F.2d 1, 5 (1st Cr.1986); U. S.
Marshal s Serv. v. Means, 741 F.2d 1053, 1057 (8th G r.1984),
rev'd on other grounds, 858 F.2d 404 (8th Cr.1988); Johnson v.
Hubbard, 698 F.2d 286, 289-90 (6th Cr.), cert. denied, 464 U S.

4



authority to appoint an expert wtness under section 1915, the
district court did not err in refusing to appoint an expert w tness
to help Pedraza create a fact issue concerning whether heroin
wi t hdrawal can cause an individual to become of unsound mnd.?
B. Striking of the Affidavits

Pedraza contends the district court erred in striking the
affidavits of Pedraza and Antonio Marquez. He argues that
Marquez's affidavit was adm ssible either as expert testinony or
lay opinion and that his own affidavit qualified as |ay opinion.
A district court's decision to strike either expert or |ay opinion
testinony is subject to review under an abuse of discretion
st andar d. Chri stophersen v. Allied-Signal Corp., 939 F.2d 1106
1109 (5th G r.1991), cert. denied, 503 U S 912, 112 S. C. 1280,

917, 104 S. Ct. 282, 78 L.Ed.2d 260 (1983); see al so Hodge v.
Prince, 730 F. Supp. 747, 749-51 (N.D. Tex.1990), aff'd, 923 F.2d
853 (5th Cr.1991) (nem).

The court apparently believed that section 1915 was the
sol e source of authority to appoint an expert for an indigent.
I n appropriate circunstances, however, a court nay appoint an
expert under Fed.R Evid. 706. The expert w tness nust either be
agreed upon by the parties or selected by the court. Fed.R Evid.
706(a). Conpensation of the expert is by the parties "in such
proportion and at such tine as the court directs.” |[|d. 706(b).
A few circuits have al |l owed appoi ntment even when one party was
i ndi gent and unable to bear a portion of the costs. See MK nney
v. Anderson, 924 F.2d 1500, 1511 (9th Cr.), vacated and renanded
on ot her grounds, 502 U. S. 903, 112 S.C. 291, 116 L.Ed.2d 236
(1991); Webster v. Sowders, 846 F.2d 1032, 1038-39 (6th
Cir.1988).

Pedraza made no showi ng that he attenpted to procure an
expert, never submtted nedical or psychol ogical records
regarding his nmental condition, never requested the
appoi ntnent of an expert pursuant to Rule 706, and requested
an appoi ntnent only for his own benefit. Under these
circunstances, Rule 706 is not applicable.
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117 L. Ed.2d 506 (1992); Washi ngton v. Departnent of Transp., 8
F.3d 296, 300 (5th G r.1993).

Under Fed. R Evid. 702, a wtness may be qualified as an expert
by know edge, skill, experience, training, or education. See
Lavespere v. Ni agara Mach. & Tool Wrks, Inc., 910 F.2d 167, 176
(5th G r.1990), cert. denied, --- US ----, 114 S.C. 171, 126
L. Ed. 2d 131 (1993). Pedraza asserts that Marquez is an expert on
heroin wthdrawal s because of his thirty-years experience as a
heroi n addi ct.

To qualify as an expert, the witness's testinony nust "both
rest[ ] on a reliable foundation and [be] relevant to the task at
hand. Pertinent evidence based on scientifically valid principles
w | satisfy those denmands." Daubert V. Merrell Dow
Phar maceuticals, Inc., --- US ----, ----, 113 S .. 2786, 2799,
125 L. Ed. 2d 469 (1993). Marquez's affidavit satisfies none of the
indiciaof reliability outlined in Daubert. 1d. at ----, 113 S. C.
at 2796-99. The district court did not abuse its discretion in
refusing to consider the affidavit as expert testinony.

Pedraza al so argues that both affidavits are adm ssible as
lay opinion under Fed.R Evid. 701, which provides that a |ay
W tness may testify in the formof opinions or inferences only when
they are (1) rationally based on the perception of the witness and
(2) helpful to a clear understanding of his testinony or the
determnation of a fact in issue. Because Marquez possessed no
personal know edge of Pedraza's nental condition, his affidavit

does not satisfy the requirenents of Rule 701. The general



assertions he nmakes based on his own experience and his adm ssion
t hat each i ndi vidual's experience vari es "dependi ng on t he person's
tol erance and nethod of treatnment for recovery" would not be
hel pful in resolving whether Pedraza was of wunsound m nd.
Pedraza's affidavit simlarly fails because he nakes only
conclusory statenents as to why the heroin wi thdrawal caused himto
be of unsound mi nd. W conclude the district court did not abuse
its discretion in striking the affidavits.
C. Appoi ntnent of Counsel

Pedraza contends that the "exceptional circunstances" of the
case required the district court to appoint an attorney to
represent him See 28 U.S.C. 8§ 1915(d); U mer v. Chancellor, 691
F.2d 209, 213 (5th Cr.1982) (offering guidelines for when counsel
shoul d be appointed). The district court's decisionis subject to
abuse of discretionreview. See Richardson v. Henry, 902 F. 2d 414,
417 (5th Cr.), cert. denied, 498 U S 901, 111 S C. 260, 112
L. Ed.2d 218 (1990). W have reviewed the record and Pedraza's
performance thus far and conclude that the district court did not
abuse its discretion in not appointing counsel.

CONCLUSI ON
For the forgoing reasons, the order of the district court

granting summary judgnent is affirned.



