UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40519

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

RENE RI VAS,

Def endant - Appel | ant.

Appeals fromthe United States District Court
For the Southern District of Texas

Cct ober 23, 1996

Before WSDOM SM TH and PARKER, Circuit Judges.
PARKER, Circuit Judge:

Appel l ant Rene Rivas (“Rivas”) appeals his convictions for
conspiracy to possess with intent to distribute marijuana and
possession with intent to distribute marijuana, as well as the
sentences inposed by the district court. Finding no reversible
error, we affirm

FACTS AND PROCEEDI NGS
Law enf orcenent officers stopped an 18-wheel er hauling a | oad

of waternelons from Texas to Florida on Septenber 27, 1994. They



found approxi mately 773 pounds of marijuana i n a hidden conpart nent
inthe trailer. The driver, R vas’s co-defendant Ranon Rodri guez,
pl eaded guilty to a drug trafficking charge.

Juan Cano (“Cano”), who owned the truck, had been cooperating
with | aw enforcenent for about three weeks at the tinme of the stop
and testified as a key witness against Rivas. Cano testified that
on August 13, 1994 he received a nysterious phone call from an
unidentified man that he later determ ned was R vas. The caller
stated that he was hol ding Cano’s son Ruben and instructed Cano to
deliver his pickup truck to a certain parking lot the next day.
There were four or five nore phone calls in which the sane caller
demanded a car and a large red tractor trailer rig (“the red
truck”). After Cano conplied with these demands, Ruben was
rel eased. In addition to the vehicle demands, the caller and his
messenger who pi cked up the vehicles repeatedly asked Cano whet her
he was ready to do business or “ready to haul weed.”

On Septenber 7, 1994, Cano reported these incidents to the
police and agreed to cooperate in an investigation into the demands
and into the stolen vehicles. The caller contacted Cano again on
Septenber 21, 1994 and Cano agree to haul marijuana for him The
caller instructed Cano to locate a load of produce going to
Florida, and to turn over another one of his tractor trailer rigs
(“the pink truck”), in exchange for the return of the red truck
Cano reported this call to the police, who set up surveillance
beginning with the turn-over of the pink truck and continuing

through Rivas’s arrest. R vas net Cano at an agreed | ocation and



took the pink truck from him Cano testified that this was the
first tinme he had ever seen Rivas, but that he recogni zed his voi ce
from the phone calls. Cano then arranged for the pink truck to
take a | oad of waternelons to Florida. R vas provided the driver,
Ranon Rodri guez, and Cano provided $200 for fuel noney.

The Texas Departnent of Public Safety (“DPS’) officers who
conducted the surveillance testified that R vas picked up the pink
truck and drove it to his house, where they observed one of the
ot her vehicles Cano had reported stolen. Rivas then drove the pink
truck to another house, where the red truck was parked. From
Sept enber 23-27, surveillance officers observed Rivas neeting with
Rodriguez at various parking lots, driving the red truck,
inspecting the pink truck, and neeting the pink truck at the
produce market where it picked up the waternel ons.

On Septenber 27, 1994, after the |oad of marijuana had been
confiscated, the police executed a search warrant at Ri vas’'s house,
recovering a box of waternelons, $9,400 in currency and two
vehi cl es that Cano had reported stolen. Rivas was not arrested at
this tine.

On Septenber 29, 1994, after three aborted neetings in
parking lots, Rivas cane to Cano’s house and wote on a piece of
paper, “M. Cano, if you take all the rap, | wll pay you one
percent, whatever it cost, what happened.” A federal warrant for
Rivas’s arrest was issued on Septenber 30, 1994 and executed on
Oct ober 3, 1994.

Ri vas was indicted for conspiracy to possess with intent to



distribute marijuana and possession with intent to distribute
marijuana for his role. A jury found himaguilty on both counts.
The district court sentenced himto 78 nonths in prison.

THE DI STRI CT COURT’ S “CEASE DELI BERATI NG’ | NSTRUCTI ON

During deliberations at trial, the jury twice infornmed the
judge that they had reached a verdict on one count, but that they
were having trouble reaching a verdict on the other. The second
time, they inquired, “Are we allowed to have a hung decision on a
count ?” The court responded:

If you have reached a verdict as to any count,
pl ease have the foreperson nmake the appropriate entries
on the verdict fornms as to that count. Then have the
foreperson sign the verdict form date it, and encl ose
and seal it in the attached envel ope.

As to any count for which you have not reached a
verdict, please advise if further deliberations wll
assi st you in reaching a verdict.

Ri vas objected on the basis that any further deliberation on the
undeci ded count would in effect force a coerced verdict. The jury
filled out the jury form and sealed it, in conpliance with the
court’s instructions. The district court then gave the jury an
Al'l en! charge, adding, “You are no | onger to address the count for
whi ch you have received a unaninous verdict.” After giving the
Al l en charge, the court gave the jury an identical verdict formand
stated again that it was “to apply only to the count [on] which you
have not reached a verdict.”

After the jury returned to deliberations, Rivas nade the

additional objection that the court’s instruction inproperly

IAllen v. United States, 164 U. S. 492, 17 S. C. 154, 41 L.
Ed. 528 (1896).



prevented the jurors from deliberating further on the count upon
whi ch they had agreed. The district court overrul ed t he objection.
After a question fromthe jury about the definition of “possession”
and in response to the court’s instruction, R vas reurged his
previ ous objections and noved for judgnment of acquittal “on the
basis that the jury has al ready returned one verdict; consequently,
any further deliberations constitute double jeopardy on the
remai ning count.” The district court denied the notion.

After further deliberations, the jury returned both verdict
forms, finding Rivas guilty on both counts. A poll of the jury
confirnmed that the guilty verdicts were unani nous.

Rivas contends that the district court erred because its
instructions (1) coerced the jury into surrendering its views for
t he purpose of rendering its verdict; (2) set atinme limt for the
del i berations; (3) constituted a coment on the evidence; and (4)
resulted in a directed verdict. R vas argues that the procedure
prevented further deliberation on a count when the jury had not yet
reached a final verdict. R vas relies on United States v. Straach,
987 F.2d 232 (5th Gr. 1993), where this Court stated that

a jury has not reached a wvalid verdict unti

del i berations are over, the result is announced in open

court, and no dissent by a juror is registered. Even at

this point, where the verdict is announced i n open court

and no dissent is voiced, the verdict may not be accepted

by the court if a poll taken before the verdict is

recorded indicates a lack of wunanimty. . . . This

applies particularly where nore than one count has been
submtted to the jury, for continuing deliberations may
shake views expressed on counts previously considered.

Jurors are not bound by votes in the jury roomand remain

free to register dissent even after the verdict has been
announced, though before the verdict is recorded.



ld. at 243, quoting United States v. Taylor, 507 F.2d 166, 168 (5th
Cr. 1975).

The Governnent points out that Rivas failed to object to the
district court’s instructions on the basis now presented as error
until after the instruction had been sent to the jury and they had
begun to deliberate. (Objections made to instructions after they
have been given to the jury and the jury has retired to deliberate
are reviewed for plainerror. United States v. Wnn, 948 F. 2d 145,
159 (5th Gr. 1991), cert. denied, 503 U S. 976, 112 S. C. 1599,
118 L. Ed. 2d 313 (1992). See FeD. R CRM P. 30.

In order to establish that the instruction constituted plain
error, Rivas nmust show that (1) there was error; (2) the error was
clear or obvious; and (3) the obvious error affected substanti al
rights. United States v. Calverley, 37 F.3d 160, 162-63 (5th G
1994) cert. denied, 115 S C. 1266, 131 L. Ed. 2d 145 (1995). W
find that the district court erred and that the error was clear.
However, the error did not affect Rivas's substantial rights.
There is no indication that the jury was | ess than unaninous inits
verdict on Count One at any tinme. The jurors were polled after
both verdicts were returned and all jurors indicated that the
verdict on Count One was their verdict. W therefore decline to
reverse on the basis of the district court’s erroneous “cease
deli berating” instruction. Qur affirmance should not be read to
approve the procedure used by the district court. However, we are
unper suaded t hat the procedure prejudi ced Rivas, given the specific

ci rcunst ances of this case.



Ri vas al so contends that the “cease deliberating” instruction
constituted a directed verdict on Count One and resulted in a
doubl e jeopardy violation. He argues that by ending jury
del i berations on Count One, the district court in effect directed
a verdict on that count. He argues that |jeopardy therefore
attached and further deliberations on the remaining count were
prohi bited by the double jeopardy clause. Because the district
court did not accept in open court a final verdict on Count One
until after the jury had finished deliberating on Count Two,
Ri vas’s double jeopardy claimis wthout nerit.

SUFFI Cl ENCY OF THE EVI DENCE

When reviewi ng a challenge to the sufficiency of the evidence
inacrimnal case, this Court nust determ ne whet her a “reasonabl e
trier of fact could find that the evidence establishes guilt beyond
a reasonabl e doubt.” United States v. Bell, 678 F.2d 547, 549 (5th
Cir. Unit B 1982) (en banc), aff’d on other grounds, 462 U.S. 356,
103 S. C. 2398, 76 L. Ed. 2d 638 (1983).

Ri vas argues that key testinony provided by Juan Cano should
not be believed because it was i npl ausi bl e and because a gover nnent
W t ness who was involved in the investigation characterized Cano’ s
version of the facts as a “wld and far-fetched” story. Ri vas
points out that Ruban Cano, the alleged kidnap victim did not
mention the incident in his own probation revocation hearing. He
al so enphasizes that both Ruban and Juan Cano had previous
convictions for drug-rel ated viol ati ons whil e R vas had no previ ous

crimnal history.



The jury was entitled to credit Cano’ s testinony, regardl ess
of Rivas’s position that it was inplausible. R vas has failed to
show t hat a reasonable trier of fact could not have found that the
evi dence established guilt beyond a reasonable doubt. See Bell
678 F.2d at 549.

ALLEN CHARGE

Ri vas contends that the district court erred by giving the
jury an Al len charge when the jury had only deliberated for a short
time, in effect coercing a jury verdict. The instruction given by
the district court mrrors the one which this court approved in
United States v. Nguyen, 28 F.3d 477, 484 (5th Gr. 1994), and
Ri vas does not chal |l enge the actual content of the charge.

The jury had deliberated from11l a.m until 5:00 p.m with a
break for lunch on the first day, then two nore hours the foll ow ng
day. The jury had twice infornmed the court it was deadl ocked
before the Allen charge was given. After the court gave the
charge, the jury sent two nobre notes concerning the instructions
and deliberated until 4:50 p. m

The district court has broad discretion to give an Allen
charge when the jury indicates that it is deadl ocked. United
States v. Pace, 10 F.3d 1106, 1125 (5th Cr. 1993), cert. denied,
114 S, . 2180, 128 L. Ed. 2d 899 (1994). Ri vas has not shown
that the district court abused its discretion in giving the Allen
charge under these circunstances.

MOTI ON TO SUPPRESS EVI DENCE

Ri vas contends that the district court erred when it denied



his notions to suppress evidence seized in the search of his house
and its prem ses. This Court reviews factual findings in the
district court’s order denying a notion to suppress for clear error
and resol ves questions of |law de novo. United States v. Kelley,
981 F. 2d 1464, 1467 (5th Cir.), cert. denied, 508 U S. 944, 113 S
Ct. 2427, 124 L. Ed. 2d 647 (1993).

Rivas filed notions to suppress the evidence found during a
search of his honme, arguing that the state search warrant
aut hori zing the search of the prem ses was invalid and that he did
not validly consent to the warrantl ess search of his hone. R vas
chal l enges the district court’s denial of those notions.

a. Search of the interior of the house.

Danny Pena, a DPS trooper, testified at the suppression
hearing that he went to Rivas’s house with other officers, driving
up to the house with his energency |ights on at about 10:20 p.m on
Septenber 27, 1994. Pena saw soneone | ook out the w ndow and then
run back into the house. Pena and another officer went to the
front door and knocked. R vas’'s wife opened the door. Pena, who
was in uniform identified hinself as a police officer and asked
Ms. R vas for permssion to enter the house. According to the
officer, she agreed. Pena inforned Ms. R vas that they were there
to retrieve sone vehicles and that they had a search warrant.

Joe Ortiz, another DPS officer, testified that he was sent to
Ri vas’ s house to execute a search warrant and that he partici pated
in the search. Wen he arrived, he went to the back of the house

and saw Rivas |eaving through the back door. Otiz nmet Rivas,



identified hinself as a DPS officer and Rivas, in turn, identified
hi msel f. Another officer wal ked up and stated that he had detected
the odor of marijuana at the house and on Rivas. Rivas adntted
that he had been snoking a joint. The officers then requested
perm ssion to search the house. Ri vas was given a “Consent to
Search” form and Otiz testified that R vas stated that “they”
wer e al ready searching his house. Otiz inforned Rivas that no one
was searching his house, but that the officers were only expl ai ni ng
to his wife that they were going to be on the property, seizing
certain vehicles that had been reported stolen. Otiz testified
that Rivas said that he understood and signed the consent form

O ficer Segundo testified that R vas added the words, “After
officers already in house” and “reluctantly” to the consent form
when he signed it. Segundo asked Rivas whether that “nean[t] we
can go in, or does it nean that we can’t.” According to Segundo,
Ri vas responded that they could search the house.

Rivas testified that: (1) he did not read the Consent to
Search formand that the officers insisted that he signit; (2) he
under st ood what the officers were saying to hi mand he knew he was
signing a Consent to Search form (3) no one told himthat he did
not have to sign the form but no one threatened him and (4) he
finished the el eventh grade in school. Ms. Rivas testified that
of ficers knocked on the front door of the house and she answered
the knock. She said that the officers pushed their way into the
house wi thout an invitation and she never consented to a search of

t he house.

10



The voluntariness of consent is a question of fact to be
determ ned fromthe totality of all the circunstances. Kelley, 981
F.2d at 1469. This Court has set forth a six-factor test for
reviewing the voluntariness of a consent to search: (1) the
defendant’s custodial status; (2) the presence or absence of
coercive police tactics; (3) the nature and extent of the
defendant’s cooperation wth officers; (4) the defendant’s
know edge of his ability to decline to give consent; (5) the
defendant’s intelligence and educational background; and (6) the
defendant’s belief that no incrimnating evidence will be found.
Kelley, 981 F.2d at 1470. First Rivas was not in custody when they
requested his consent. Second, the only evidence of police
coercion is Rivas's uncorroborated testinony that the officers
insisted that he sign the formand the fact that the police arrived
after 10:00 p.m Third, there is no evidence that R vas was
uncooperative with the officers. Fourth, the formclearly stated
that Rivas could refuse to give his consent, although Rivas
asserted that he did not read the formbefore signing it. The fact
that he added “reluctantly,” to the formand then told Segundo t hat
t hey coul d go ahead with the search evi denced his awareness that he
had the right to refuse to consent to the search. Fifth, his
el event h grade education and the notations he nade on the consent

formindicate an intelligence level sufficient to nmade a know ng

wai ver. Finally, Rivas did not believe that the officers would
find any contraband in the house except a snmall anmount of
mar i j uana. Al though the late hour of the search weighs as a

11



coercive factor, the district court’s finding of voluntariness was
not clearly erroneous given the balance of the evidence in the
record.

b. Search of the exterior of R vas’ s house.

The officers found two vehicles that Cano told the officers
Rivas had extorted from him and a box of waternelons. Ri vas
contends that the search warrant issued by a Texas justice of the
peace is invalid under FED. R CRM P. 41(a) because: (1) a justice
of the peace is not a “court of record” under the rule; (2) the
warrant does not authorize the search in the nighttine; and (3) the
affidavit attached to the warrant di d not establish probabl e cause.

In United States v. MKeever, 905 F.2d 829, 832 (5th Cr.
1990), cert. denied, 498 U S. 1070, 111 S. C&. 790, 112 L. Ed. 2d
852 (1991), this Court held that “the 1972 anendnent to Rule 41
reflects a Congressional intent that none of Rule 41's requirenents
apply to state warrants.” Rule 41(a) applies only to warrants
sought by federal officers. See id. The warrant in this case was
obt ai ned by state DPS officers froma state justice of the peace.
Thus, Rivas’s argunents under Rule 41 are neritless.

Ri vas next contends that the warrant was i nvalid because Texas
Code of Crimnal Procedure, Article 18.01(c) does not list justices
of the peace as judicial officers enpowered to issue search
warrants under Article 18.02. The Governnent responds that this
Court has held that the Texas Code of Crimnal Procedure provides
that justices of the peace are “nmagi strates” who are authori zed to

i ssue search warrants. United States v. Conine, 33 F.3d 467, 469
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(5th Gr. 1994); Tex. CooE CRIM Proc. ANN. art. 2.09 (Vernon Supp. 1994).

Rivas's assertion that the affidavit attached to the state
warrant did not establish probable cause is unsupported by any
argunent. Because issues that are rai sed on appeal but not briefed
are deened abandoned, this Court will not address this alleged
point of error. See United States v. G pson, 46 F.3d 472, 474-75
(5th Gir. 1995).

The district court’s factual determ nation that Rivas gave
val i d consent for the search of his hone was not clearly erroneous.
Further, Rivas did not establish that the warrant executed on the
outside premses was invalid. We therefore conclude that the
district court did not err in denying Rivas’s notions to suppress
the evidence found during the search.

SENTENCE ENHANCEMENT FOR MANAGERI AL ROLE

The district court’s finding that a defendant played a
managerial role inthe offense is a factual finding that this Court
reviews for clear error. United States v. Narvaez, 38 F.3d 162,
166 (5th Cr. 1994), cert. denied, 115 S. C. 1803, 131 L. Ed. 2d
729 (1995).

Pursuant to U S. S .G § 3Bl.1(c): “If the defendant was an
organi zer, | eader, nmanager or supervisor in any crimnal activity
other than described in (a) or (b), increase by 2 levels.”
Subsections (a) and (b) discuss three and four-|evel enhancenents
for nore aggravating roles. In this case, the evidence showed that
Ri vas obtained the vehicle used to transport the marijuana to

Florida by extorting the vehicle fromJuan Cano. Rivas attenpted
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to recruit Cano into the conspiracy and succeeded in persuadi ng
Cano to locate a | oad of produce bound for Florida to facilitate
the crine. R vas has not shown that the district court’s decision
to enhance R vas’ s of fense | evel by the m ni rumanount provided for
in 8 3B1l.1 was clearly erroneous.
CONCLUSI ON

For the foregoing reasons, we affirmRivas’s convictions and

sent ence.

AFFI RVED.
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