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EDITH H JONES, G rcuit Judge:

Billy Ray Shivers found buried treasure at the site of an
abandoned | unber m || conpany town. Unfortunately for Shivers, the
site is located in the Angelina National Forest, and the federal
gover nnent cl ai med ownershi p of and sei zed from Shivers sone 50-70
metal tokens he uncovered with a netal detector. The district
court denied his Fed. Rule Crim Proc. 41(e) notion seeking return
of the tokens, as it concl uded Shivers did not own thempursuant to
either the Archeol ogical Resources Protection Act (“ARPA’), 16
US C 8§ 470ee, or the common |law of finds. This court approves

the district court’s conclusion and therefore affirns.



BACKGROUND

The tokens that Shivers excavated from the Aldridge
Lunber Conpany mll site were used by the saw m || as paynent for
wor kers 50-100 years ago. The tokens and other itens were seized
pursuant to a search warrant from Shivers's hone when the
governnent cane to believe he had obtained themin violation of
ARPA, which forbids the un-permtted excavation of archeol ogical
resources fromfederal | ands.

When t he governnent chose not to pursue crimnal charges
agai nst Shivers, it eventually gave back the rest of the seized
property, but refused to return the tokens to him The district
court’s rebuff of Shivers’s Fed. R Cim Proc. 41(e) notion for
return of seized property gives rise to this appeal.

DI SCUSSI ON

A. St andard of Revi ew

As Shivers expressly concedes the factual findings of the
district court, this court reviews the district court’s concl usions
of law de novo. Palma v. Verex Assurance, Inc., 79 F.3d 1452, 1458
(5th Gir. 1996).

B. Onmnership under the ARPA: 16 U.S.C. 8§ 470kk

Shivers argues that the plain | anguage of ARPA § 470kk
vests himwith ownership of the Aldridge tokens because he is a
private collector of coins and other artifacts not defined by the
ARPA as archaeol ogi cal resources.

ARPA was enacted by Congress to protect “archaeol ogi cal

resources” found on public lands and to pronote study and



eval uation of these resources. See 16 U. S.C. § 470aa(b). An
“archaeol ogi cal resource” is statutorily defined as

any material remains of past human life or
activities whi ch are of ar cheol ogi cal

i nterest, as determ ned under uni form
regul ations pronulgated pursuant to this
chapter . . . . Noitemshall be treated as an

ar chaeol ogi cal resource under regulations

under this paragraph unless such itemis at

| east 100 years of age.

16 U.S.C. 8 470bb(1) (enphasis added). *“Archaeol ogical resources”
so defined remain property of the United States if renoved from
public |ands. See 16 U S.C. 8§ 470cc(b)(3); 36 CFR 8
296.6(b)(5); HR Rep. No. 311, 96th Cong., 1st Session, 7 (1979).
Since the Aldridge tokens are between 50 and 100 years old,
however, they are not “archaeol ogi cal resources” for purposes of
t he ARPA.

Shivers’s principal argunent rests on a facile prem se:
because the tokens are not “archaeol ogical resources,” 8§ 470kk of
the ARPA conveys an ownership interest to him as a private
collector of coins. Section 470kk provides that

[njothing in this chapter applies to, or

requires a permt for, the collection for

private purposes of any rock, coin, bullet, or

m ner al which is not an archaeol ogica

resource, as determ ned under uni form

regul ati ons pronul gat ed under secti on 470bb(1)

of this title.

16 U.S.C. 8§ 470kk(Db). From this provision, Shivers infers that
private individuals are authorized by ARPA to renove coins |ess
than 100 years old frompublic land and to retain ownershinp.

Shi vers al so suggests that the purpose and policy of the

ARPA support his conclusion. By encouraging private collection of
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non-"ar chaeol ogi cal resources”, the ARPA my actually help
saf eguard t hese resources, protecting themfromfurther dislocation
caused by either human or natural disturbances. To achieve such
protection, Congress did not explicitly retain an ownership
interest in non-"archaeol ogi cal resources” found on public |ands,
though it did prevent private ownership of statutorily covered
artifacts. Shivers urges that the asserted failure to retain
owner shi p over non-"ar chaeol ogi cal resources” evi nces congr essi onal
intent to cede their ownership to private collectors.

But the prem se on which Shivers’s argunent rests is a
faulty one, belied by the very passage on which he relies. Section
470kk(b) provides that “[n]Jothing in this chapter applies to .
the collection for private purposes of any rock, coin, bullet, or
m neral which is not an archaeol ogical resource . . . .” (enphasis
added). Because the ARPA does not apply to artifacts | ess than 100
years ol d, it does not regulate the private collection of such non-
“archaeol ogi cal resources”. This statute cannot vest Shivers with
an ownership interest in the tokens because it neither divests
ownership interest fromthe United States or, indeed, says anything
at all about “archaeol ogical resources” it does not cover.

Even assum ng arguendo that the ARPA regul ates private
collection of non-"archaeol ogical resources,” however, Section
470kk(b) does not transfer to or vest ownership of the Al dridge
tokens in Shivers. The statute nerely provides that private
coll ectors need not obtain a permt for the collection of certain

artifacts. Shivers inplies atransfer of property rights fromthis



provi sion, arguing that since the statute allows for the private
collection of non-"archaeological resources,” it necessarily
entitles the collector to retain or owm what he has coll ected.
Thi s concl usion, however, is neither supported by the text of the
statute nor is it a necessary inplication of the right to coll ect
non-"ar chaeol ogi cal resources.” Admttedly, the express statutory
aut hori zation to coll ect non-"archaeol ogi cal resources” wthout a
permt is nmuch | ess valuable to a private collector if he may not
retain what he coll ects; unless the collector enjoys collection for
its own sake, ARPA furnishes little incentive to discover and
gat her non-"archaeol ogi cal resources.” But it would not be absurd
to concl ude that Congress di spensed with the cunbersone process of
requiring permts for gathering non-"archaeol ogi cal resources,”
even though it refused to transfer ownership of these | ess ancient
artifacts.

Further, the ARPA is concerned with protecting the
integrity of archaeological sites, presumably even noreso if they
are l|ocated in national forests. See, e.g., 16 USC 8
470cc(b)(1)-(b)(2) (requiring that those who apply for a permt to
excavat e archaeol ogi cal resources be “qualified to carry out the
permtted activity.”); 36 CF. R § 296.8(a)(1); 1979 U S.C.C AN
1709, 1712 (recognizing the inportance of protecting the unaltered
integrity of archaeol ogical sites). The record suggests that

several hundred shovel holes found at the Aldridge site were



attributed to Shivers's excavation activities.! Considering the
resulting |andscape alteration, Congress’s intent to regulate
di ggi ng or excavating on public archaeological sites is easy to
understand, while Shivers's contrary position in favor of
encour agi ng unr egul at ed amat eur col l ection IS virtually
I nconpr ehensi bl e.

Finally, the “arrowhead exception” to the ARPA di scussed
by Shivers is inapposite and irrelevant. This exception is not
i ntended to encourage renoval of arrowheads from public | ands, but
rather to exenpt such renoval fromthe civil and crimnal penalty
provi sions of the ARPA. See 16 U S.C. § 470ff(a)(3); 36 CF. R 8
296.3(a)(3)(iii). Unli ke the tokens excavated by Shivers, the
arrowhead exception is limted to those found on the surface of
public lands. See 16 U . S.C. § 470ff(a)(3) (“[n]o penalty shall be
assessed . . . for the renoval of arrowheads | ocated on the surface
of the ground.”). Al so, the ARPA expressly provides that the
renmoval of arrowheads can be penalized under other regul ations or
statutes. See, e.g., 49 Fed. Reg. 1016, 1018 (“regul ati ons under
ot her authority which penalize [the renoval of surface arrowheads]
remain effective.”) No inferences or inplications helpful to
Shivers are found in these provisions.

Because t he ARPA does not vest Shivers with an ownership

interest in the tokens, we need not discuss the Forest Service

1 These figures are taken from a report relied upon by the district

court and prepared by an Assistant Forest Archaeol ogist for the United States
Forest Service. This report also concludes that many of the holes attributed to
Shivers were not backfilled after excavation. Shivers does not chall enge the
accuracy or conclusions of the report.



regul ations, relied upon by the governnent, which go beyond ARPA
and attenpt to define as “archaeol ogical resources,” prohibited
fromexcavation, artifacts that are at | east 50 years old. See 36
CF.R 88 261.2, 261.9(09). The asserted conflict between the
Forest Service regulations and the ARPA does not need to be
resol ved in this case.

C. Omership and the Federal Common Law of Fi nds

The district court concluded not only that the ARPA did
not convey to Shivers an ownership interest in the Al dridge tokens,
but also that in the absence of express or statutory title
transfer, the federal comon | aw of finds dictates that the United
States, not Shivers, owns the tokens.

The federal common law of finds, including certain
critical exceptions, is pertinent to this case. As the Eleventh
Circuit explained,

[t]he common |aw of finds generally assigns

ownership of the abandoned property w thout

regard to where the property is found. Two

exceptions to the rule are recogni zed: First,

when t he abandoned property i s enbedded in the

soil, it belongs to the owner of the soil

Second, when the owner of the |land where the

property is found (whether on or enbedded in

the soil) has constructive possession of the

property such that the property is not ‘lost,’

it belongs to the owner of the |and.

Klein v. Unidentified Wecked & Abandoned Sail i ng Vessel, 758 F. 2d
1511, 1514 (11th G r. 1985) (enphasis added). 1In Klein, a vesse
subnerged beneath the waters of Biscayne National Park, Florida,
had been redi scovered and sal vaged by a private diver. Hol di ng

that the weck was property of the governnent, not the diver, the



court enphasi zed that the “ship is buried in the soil. The soi
belongs to the United States as part of its national park system.

When the United States acquired title to the land from
Florida in 1973, it also acquired title to the shi pwecks enbedded
inthat soil . . . . Thus the United States has never |legally | ost
t he subj ect shi pweck and, as the owner of the | and on and/ or water
in which the shipweck is located, it owns the shipweck.” 1d. at
1514 (enphasis added). Simlarly, the Al dridge tokens excavated by
Shivers were buried in the soil of the Angelina National Forest.
As in Klein, this soil belongs to the United States, and with it
t he enbedded t okens under the first exception to the federal common
| aw of finds discussed in Klein.?

Shivers does not challenge this interpretation of the
federal common |law of finds. |Indeed, his only retort is that the
common law of finds is inapplicable because Congress expressly
provided in § 470kk(b) of the ARPA that private collectors enjoy
owner shi p of the non-archaeol ogi cal resources that they di scover on
public | ands. As already discussed, this <contention is
i ndefensible. The district court correctly held that the United

States owns the tokens that Shivers di scovered.

2 Anal yzi ng the ARPA, Judge Posner has al so explained that “there is

no right to go upon another person’s |and, without his perm ssion, to | ook for

val uabl e objects buried in the land and take themif you find them” United

States v. Gerber, 999 F.2d 1112, 1114-15 (7th Gr. 1993), cert. denied, __ US
114 S. . 878 (1994).
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CONCLUSI ON
For the foregoing reasons, the judgnent of the district
court denying Shivers's 41(e) notion for the return of the Al dridge

t okens i s AFFI RVED



